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इस भाग में भिन्न पृष्ठ संख्या दी जाती है जिससे कि यह अलग संकलन के रूप में 

रखा जा सके 
Separate Paging is given to this part in order that it may be filed as a 

separate compilation 


भागा - खण्ड 3 - उप - लएड (iii ) . 
PART II - Section 3-~~- Sub stetion (iii ) 


संघ राज्य क्षेत्र प्रशासनों को छोड़कर ) केन्द्रीय अधिकारियों द्वारा जारी किए गए आदेश और अधिसूचनाएं 
.. . Orders and Notifications issued by Central Authorities (other than Administrations of Union 

Territories) 


Commission hereby publishes the judgement dated the 20th 
April , 1990 of the High Court of Judicature at Patna in 
Election Petition No . 2 of 1985 . 


ELECTION PETITION NO . 2 OF 1985 


In the matter of an application under Section 80 , 80A and 

81 of the Representation of the People Act, 1951. 


Gen. S. K . Sinha 


Petitioner 


Versus 


भारत निर्वाचन आयोग 

नई दिल्ली, 31 दिसम्बर, 1990 
प्रा . अ . 1 : - - लोक प्रतिनिधित्व अधिनियम, 
1951 ( 1951 का 43 ) की धारा 106 के अनुसरण 
में निर्वाचन आयोग एतदद्वारा 1989 की निर्वाचन 
अर्जी सं . 2 में दिया गया पटना उच्च न्यायालय 
( पटना ) का तारीख 20 अप्रैल, 1990 का 
निर्णय प्रकाशित करता है । 

( संलग्न निर्णय अंग्रेजी में छापे हैं । ) 
[सं . 82/ बिहार / ( 2/ 85)/ 90] 

आदेश से , 

बाबु राम , अवर सचिव 
ELECTION COMMISSION OF INDIA 

New Delhi, the 31st December , 1990 
O . N. 1. -- In pursuance of Section 106 . of the Represen 
tation of the People Act, 1951 (43 of 1951 ) the Election 
3458 GI/ 90 - 1 


Dr. C. P . Thakur 


Respondent 


For the petiticacx M / s. K . D . Chatterjee, Sr . Advocate , 

Sachidanand Sinha . Macinusudan Singh , Birod 
Kumar Labi, and Arun Kumar Sinha . 


For the Respondent- -- Mis. Kanhaiya Pd. Verma, Sr . 

Advocate , Ganga Pd. Rai . R . V . Rai and Krishna 
Balak Rai, 
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room in the Collectorate at Patna . Shri T . N . Jha , Welfare 
Officer, Patna , was the Officer - in - charge of the Strong Rooms. 
When the petitioner went to the District Election Officer , 
Patna at 2 .35 P . M . on 26 - 12 - 1984 to submit the names of his 
counting agents , to his utter surprise and dismay , he found 
that five rooms, where polled boxes had been stored , were 
open with doors half closed and several persons were inside 
the rooms. When the petitioner enquired from the officers 
and staff present there about breaking of the seals of the 
locks and opening of the doors of the strong rooms, the peti 
tioner was informed that the same had been done under the 
orders of the District Magistrate - cum -Returning Officer 
(RW - 12 ). 


6 . Further case of the petitioner is that according to the 
instructions of the Election Commission of India , contained 
in Chapter 13 , Para 14 ( f) of the Hand -book for Returning 
Officers it has to be ensured that after all the ballot boxes 
have been received and stored and the rooms have been 
locked and sealed , no one should be allowed to go inside , 
until the day fixed for counting . If during this interval, 
for some reason or other , the room has to be opened , the 
Returning Officer should send for intimation to the candidates , 
their authorised representatives, and open the room in their 
presence and immediately after the purpose , for which the 
room is opened , is over the candidates and their representa 
tîves should again be allowed to seal the doors and the 
widows. Whenever it is necessary to open the room , where 
the ballot boxes are stored , proper entries should be made 
in the log book , giving details of the persons entering the 
room , the purpose of such entry, time of entry , time of exit, 
signature of the guards etc . 


PRESENT : 

THE HON BLE MR . JUSTICE BINODANAND SINGH . 

Binodanand Singh , J.- This election petition has been 
filed under the provisions of Sections 80 and 81 of the 
Representation of Peoplt Act, 1951 (hereinafter referred to 
as the Act). The Election Petitioner S . K . Sinha, retired 
Lieutenant General, resident of Alakhraj , East Boring 
Canal Road , P . O . G . P . O ., Paina, P .S . Kotwali in the town 
and district of Patna , a defeated candidate , fought the 
election as an independent candidate , held in the month 
of December , 84 , as a contesting candidate for the Lok 
Sabha from 35.- - Patna Parliamentary Constituency (Bihar ), 
Dr. C . P . Thakur , resident of Razer Road , Patna, P . O . 
G . P . O ., P . S . Kotwali, in the town and district of Patna 
(henceforth to be called as the respondent), who is now 
the sole respondent and was one of the contestants is the 
returned candidate , who was declared elected as the Member 
of the Lok Sabha from "35 _ Patna Parliamentary Consti 
tuency. A prayer has been made in this election petition 
to declare the election to the Lock Sabha from 35- Patna 
Parliamentary Constituency and election of respondent from 
the said constituency as void . 

2 . Through a notification dated 20th November , 1984 
issued by the Election Commission of India , 35 - Patna 
Parliamentary Constituency was called upon to electa 
Member for the Lok Sabha . In pursuance of the aforesaid 
notification , a programme for the election of a member of 
the Lok Sabha from 35- Patna Parliamentary Constituency 
was published and the election was held according to the 
programme as indicated below : 
Last date for filing nomination 

27 - 11- 1984 
Date of Scrutiny of nomination papers 28 - 11- 1984 
Last date for withdrawal of candidature 

30 - 11- 1984 
Date of poll 

24 - 12 - 1984 
Completion of election 

10 - 1 - 1985 
Altogther there were 25 candidates out of whom Arjun 
Prasad , Arjun Prasad Priyadarshi, Ashok Kumar , Ashok 
Kumar Yadav , Ashish Ganguli, Mohammad Idris , Onkar 
Dayal Singh , Kedar Nath Verma, Ganpat Rai, Chandreshwar 
Singh , Chandrika Pd . Singh ; Jagdev Yadav, Yogendra 
Kumar , Ram Vijay Singh , Ravindra Nath Sinha , Ram Räj 
Dubey , Basant Kumar Pathak ; Vishnu Shankar Sahay , 
Brijnandan Mahto , Shiv Bhajan Singh , Sachchitanand Sahay, 
S . K . Sinha (election petitioner ) and Subhash Chandra Mahto , 
were contesting the election as independent candidates , where 
as respondent was a candidate of Indian National Congress 
(hereinafter to be referred to as the Congress- I) and late 
Ramavtar Shastri was contesting the election as a candidate 
of the Communist Party of India (hereinafer to be called as 
C .P . I. ) , 

3 . 35, Patna Parliamentary Constituency consisted of 
Sisegments , namely 208Patna East Assembly Constituency 
207 - Patna Central Assembly Constituency , 206 _ Patna 
West Assembly Constituency , * 211 - Phulwari Assembly 
Constituency , 209_ Danapur Assembly Constituency and 
"212 Bikram Assembly Constituency . There were altoge 
ther 69 booths . 

4 . Polling was held according to schedule , i. e ., on 
24- 12- 1984 , counting of the ballot papers was taken up in 
the morning of 28 - 12- 1984 and the counting continued till 
29 - 12 - 1984 . Out of 5 ,04781, total votes polled , 9097 votes 
wert rejected as invalid votes. The result was announced 
and the respondent was declared elected on 29 - 12 - 1984 
by the Returning Officer . The votes pölled in favour of ]] 
the contesting candidates need not be mentioned , since most 
of them cut a sorry figure in the contest but it will be useful 
to state that 2 , 14 , 989 votes were recorded in favour of 
respondent . The next highest vot was recorded in favour 
of Ramavtar Shastri ( C .P . I.) , which was to the tune of 
1 , 42 ,808 and 1 , 17, 537 votes were polled in favour of the 
petitioner . Thus the margin was of 97452 votes between 
the successful candidate , i.e ., respondent and the election 
petitioner . 

5. The case of the petitioner is that after the polling was 
over on 24 - 12 - 1984 , the Returning Officer Shri Raj Kumar 
Singh , the then District Magistrate , Patna (RW - 12 ) made 
arrangements for storage of polled ballot boxes in six strong 


7 . It has further been asserted by the petitioner that no 
intimation was sent to him , who was a contesting candidate , 
about the opening of the doors of the strong rooms, nor the 
procedure laid down by the Election Commissioner of India 
had been followed and as such the petitioner apprehended 
foul play and tampering or substitution of the ballot boxes 
under instructions of the Returning Officer (RW - 12 ). There 
after , the petitioner went to the Chief Electoral Officer , Shri 
S . Bhatapagar , and informed him about the illegal manner 
in which the strong rooms had been opened in the Patna 
Collectorate under orders of the Returning Officer (RW - 12 ) 
without any information to the petitioner , who was a con 
testing candidate . The Chief Electoral Officer , Bihar, rushed 
to Patna Collectorate and on arrival, in presence of the 
petitioner found that the seals of the strong rooms had been 
broken . On enguiry the Chief Electoral Officer was informed 
by the staff present there that the strong rooms had been 
opened under the orders of the District Magistrate - cum 
Returning Officer (RW - 12), who also arrived soon after at 
that place . On being asked by the Chief Electoral Officer , 
the Returning Officer (RW - 1) , in presence of the petitioner 
admitted having ordered the opening of the strong rooms and 
said that he had done this to scrutinise ballot paper accounts 
and Presiding Officers diary, to check unusual and abnormal 
percentage of voting at polling stations and to find out the 
rolling stations, where 90 % of more votes had been polled . 
The Returning Officer (RW - 12 ) also said that he had to do 
this to follow the instructions of the Election Commission of 
India . Subsequently , the Returning Officer (RW - 12 ) issued 
a Press Note , reiterating his reasons for opening the strong 
rooms, a copy of which has been annexed as annexure - 1 to 
the election petition . 

8 . According to the netitioner s case , the plea taken by 
the Returning Officer (RW - 12 ) was totally untenable , because 
there was no sich instructions of the Flection Commission 
of India to oren the strong rooms, without informing the 
contesting candidates. According to the directive of the 
Election Commission of India , contained in Para 20 of 
Appendix to letter No. 464 / 84 (L & 01 dated 6 -11- 1984, relat 
ing to special measures to prevent hooth capturing and to 
in ure free and fair election the Returning Officer or the 
Assistant Returning Officer or authorised senior officer shall 
scrutinise with meticulous care the ballot paper account and 
Presiding Officers diary in respect of each polling booth / 
station , immediately on their deposit at the storage centre . 
Whenever necessary , the Returning Officer , under the orders 
of the Chief Electoral Officer or Regional Commissioner 
(whenever such regional commissioner is in position ) or the 
Election Commission , shall give notice to the candidates and / 
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or their agents and in their presence open the sealed packets 
containing the inter - foils of used ballot papers and 
scrutinise them mortain whether there is any case of 
irregularity or 

oring, as evidenced by absence of 
signature or t . . 

ion on the counter- foils or any 
other patent ts . . . ith the counter - foils. After scrutiny 
the packets sh i re -sealed with the seals of the Returning 
Officer and candidates and /or their agents. If the 
Returning Officer finds unusual or abnormal percentage of 
voting at a particular polling booth / station or unbelievable 
number of votes cast in any hour of the polling hours, or on 
a report made by the Presiding Officer about such abnormal 
feature or irregularity or malpractice at the time of deposit 
ing the ballot box , which might not have been intimated 
earlier during the poll , out of fear or threat to his person , 
the Returning Officer would be justified in making a presump 
tion that some kind of malpractice or irregularity has , prima 
facie, been committed at that station , The Returning Officer 
shall report such cases with detail forthwith to the Chief 
Electoral Officer and the Election Commission . Till the 
decision of the Commission is communicated , the Returning 
Officer shall not open the ballot boxes of those polling sta 
tions /booths for counting , but, at the same time, shall 
proceed with the counting of votes in respect of other polling 
booths / stations. At the time of counting, the Returning 
Officer shall also check the ballot papers account of each 
polling booth as prepared at the close of the poll at the 
polling booths and votes secured by each candidates as 
recorded at the counting table and if he finds abnormal per 
centage of voting or unbelievable number of votes cast in 
favour of one candidate , and such phenomenon is noticed 
in quite a number of polling booths in the constituency , then 
the Returning Officer should keep aside the ballot papers 
and ballot paper account of particular polling station in 
sealed cover , in presence of counting agents , without taking 
them into account in the result sheet. Ballot papers not 
containing the signature of the Presiding Officer or distin 
guishing mark of polling booth are to be kept aside and to 
proceed with the counting in respect of other polling booths 
of the constituency . According to the petitioner , these 
instructions were not followed . 


detailed in annexer- 2) and also violated the provisions of 
section 66 of the Act and announced the result, violating 
the directions of the Election Commission of India , passed 

under Article 324 of the Constitution of India , in respect 
: of booths where 90 % and above votes had been poiled , 

and the election may be declared void on the above mentioned 
violations of laws. Petitions were also filed before the 
Assistant Returning Officer, who received them and endorse 
ments and signatures were made by them on the copies of 
the petitions. 

11. It has also been alleed that during the conuting of 
votes of the Bikram Assembly Constituency. Phulwari 
Assembly Constituency and Patna City Assembly Consti 
luency , it was found that large number of ballot papers were 
stached horizontally and neatly packed inside the ballot 
boxes of the polling stations. Looking at the size of the 
ballot papers containing the names of 25 candidates , it was 
unimaginable inat ballot papers will, considering the fact 
that the ballot papers have to be inserted vertically through 
a narrow slit , get stacked horizontally inside the sealed ballot 
boxes . Such ballot boxes in Phulwari Assembly Consti 
luency were shown to the Election Commission s Observer , 
Shri B . P . Singh , and at his instance were ordered to be 
set aside. However , such ballot boxes were also counted by 
The Assistant Returning Officers in Bikram , Phulwari and 
Patna City Assembly Constituencies. The Returning Officer 
and the Assistant Returning Officer did not pay any heed to 
the written requests of the petitioner s representatives and 
counted all the irregular votes ; even where there was irrefu 
table evidence of booth capturing, tampering of ballot papers , 
horizontal stacking of ballot papers in the ballot boxes, lin 
signed ballot papers and ballot papers not stamped with 
the distinguishing marks of the polling stations. 

12 . According to the case of the petitioner , the plea taken 
by the Returning Officer (RW - 12 ) that he had opened the 
strong rooms to find out case of abnormal polling is wholly 
wrong and untrustworthy, particularly in view of the fact 
that he allowed votes polled in 128 booths, where polling 
had been over 90 % (in one case , even 100 percent) to be 
counted . It was further apparent that the staff inside the 
strong rooms were engaged in tampering with ballot papers 
cast in favour of the petitioner contained in the ballot boxes 
inside the strong rooms on the order of the Returning Officer 
(RW - 12 ) at the instance of the respondent and to help 
respondent to be declared elected . Many ballot papers cast 
in favour of the petitioner were taken out of the polled 
ballot boxes. Ballot papers bearing Sl. Nos . 824393 , 824396 , 
824388 and one with number not intact of Booth No . 190 of 
the Patna Central Assembly Constituency , were recovered in 
blishes near Pathar -ki-Masjid , Patna , by some young men , 
who brought them to the petitioner. All the ballot papers 
indicated that the votes had been cast in favour of the 

2013 , joquias əq ; uo fupiew sem D1341 se latorjad 
which was allotted to the petitioner to contest the election . 
Those ballot papers were handed over to the Returning Officer 
(RW -12 ) by the petitioner before the counting of votes, but 
the votes of that particlular polling station were also taken 
into account. Four more ballot papers similarly marked 
Nos , 824379 , 824398 824390 and 824397 of the same booth 
were later handed over to the petitioner , who inturn handed 
them over to the office of the Chief Electoral Officer, along 
with his letter. Many signed ballot paper counter - foils of 
another polling booth and ballot paper of yet another polling 
booth , duly marked in favour of the petitioner, were re 
covered . The petitioner sent a telegram to the Chief Election 
Commissioner of India and the Chief Electoral Officer , Bihar 
brining out various malpractices found during the counting , 
including the polling booths where 90 % and above votes had 
heen polled . No action was taken on this telegram . 


: 9. It has further been averred in the election petition that 
it will appear from the figures of the votes received by re 
pondent at some of the booths that the booths were cap 
tured by and on behalf of respondent and the votes polled 
on these booths, by not allowing the genuine voters to cast 
their votes , were invalid votes . The figures of such controlled 
and captured booths , in different assembly ! constituency , 
failing within 35 - Patna Parliamentary Constituency , accord 
ing to the petitioner , are as follows : 


Assembly Constituency Number of Total number Votes polled 

. . booths of votes by respondent 


- 
- 


: 


parna East 

9 
natna Central 1 
Danapur 

1 
Phulwari 

11 
Bikram 

47 
Total - 69 


- 


6 , 135 
635 
550 
6 , 925 
26 ,722 
40,967 


- 3 ,961 
-- 589 
- 513 

ep 6 ,569 
i 25 , 398 
- 39, 030 


Polling figures of each of the aforesaid 69 booths are given 
by the petitioner in a chart, annexed as annexure - 2 to the 
election petition , which I do not think necessary to state . 


10 . Further case of the petitioner is that his election 
agent and his counting agents pointed out during the course 
of counting to the Assistant Returning Officers that yotes 
of the booths where there had been 90 % and above voting, 
should not be counted and the ballot boeks of such polling 
booths be kept aside and facts be reported to the Chief 
Electoral Officer and the Election Commission of India 
for directions. The mandatory provisions of section 100 (d ) 
( iv) of the Act have not been complied with and the Return 
ing Officer had counted the votes of the captured booths (as 


13 . It has further been alleged by the petitioner that 
initially officials of the Census Department of the Govern 
ment of India were detailed for counting votes in the Patna 
Parliamentary Constituency , but they were changed one or 
two days before the date of counting, about the time when 
the strong rooms were opened , the Bihar Government Offi 
cials were detailed for this duty in their place . Further that 
some polling agents of the petitioner were initially not 
allowed to function at their polling stations on the plea that 
the letters of appointment of polling agent had to be counter 
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signed by the Returning Officer . While there is no such 
provision in the Act. This happened at Polling Siation NOS. 
ili, 112, 114 , 11 ) , 110, 11 , 118 of the ratna centrai 
Assembly Constituency and at polling station Nos, 36 , 37, 
38 , 43, 94 , y and of the main West risienny cousti 
tuency . 


: 14 . It has also been alleged that the polling agent of the 

petitioner , name: y , Upendra (PW - 8 ) at Booth 111 of the 
Patna centrai Assertioly Constituency was assauited by 
the musciemen of respondent and had to be hospiialiseu . 
This booin was captured by the agents of respondeni. Booths 
were captured at polling station Nos, 183 , 184, 185 , 186 , 187, 
188 and 189 of the ratna cast Assembiy Constituency , ali 
located in one villageFatehpur. According to the petitioner 
election of respondeni is also void because he himself , mis 
clection agent, oilor agents and his workers, with his consent 
and with the consent or tiie election agent, committed currupt 
practices vi undue influence and restrained large number of 
genuine vcters from casting their votes. It has also been 
uneged that respondent was not competent to file nomination , 
since inc was à Government Servant at the time of iting 
nomination papers , Full particulars of Corrupt practices 
alieged by the petitioner have been appended with the 
election petition by way of Schedules A and B . 


ing in tie impugiiud election was high percuntage of poll 
ing caaccouni Oi Vigiance alterness and consciousness or 
the voters at laige änd beside the high percentage of polling 
in isolation was not the symption of booth capturing Any 
instruction issued by the Election Commission of india in 
this regard was mercly an executive instruction and it has 
gol no force oi kw and I cannot be equated with rules, 
orders , muchless the Act and as such the aforesaid instruc 
tion of the Election Coinmission of India do not come within 
the ambit of seciion 100 of the sict. li has further been 
stated that in the e .ection in quest in , there was no violation 
of insiruction and circular of Eiecion Coromission of India . 
The , allegation of violation of the provisions of section 
66 of the Act in declaring the result has been denied 
and it has been stated that the respondeni has been declared 
elected on the basis of securing majority of the valid votes. 
Regarding the ballot papers having been found stacked in 
Bikram Assembly Constituency, Phulwari Assembly Consti 
tucncy and Paina City Assembly Constituency , the conten 
tion of the respondent is that these allegations are irrelevant 
and fit to be struck off and beyond the scope of section 100 of 
the Act. The entire allegations are based on suspicion and 
imagination of futtle inind of the election petitioner. The 
respondent also denied the allegation that the Assistant Re 
turing Cilicer did not pay any heed to the written request of 
the petitioner s representatives and that all the irregular votes 
were counted . These allegations are too vague and as such 
they are liaSie to be struck oík under Order 6 Rule 16 of the 
Code of Civil Procedure . According to the respondent when 
the representatives of the petitioner began to feel that the 
election petiioner would be defeated , then they started filing 
frivolous petitions to delay the process of counting. The 
grievances made by the petitioner as contained in 
Annexures 3A , 3C , 3D , 3E , 3G , 37 and 31 are not genuine 
grievances and they were purposely made for the election 
petition ." The allegations made against the officials are fit 
to be deleted since they are without furnishing material facts 
as required under the law . 


15 . The respondent filed his written staiement on 17- 10 - 1985 
contesting the election petition nied by the petitioner . Be 
sides raising legal objections , namely , non -compliance of 
certain provisions of the Act , such as non - compliance of 
Sections 81, 82 , 83 and 117 of the Act, read with the rele 
vant provisions of the Code of Civil Procedure , as well as 
claimning prejudice on account of fauity verification and 
atiidavit to the eiection petition . According to the respon 
dent he had received iniormation that the strong rooms were 
opened under the instruction of the Election Commission 
of India by the Returning Ollicer (RW - 12 ) it accordance with 
the instructions issued by the Commission for official 
supervision . It was incorrect to say that severai persons 
were present inside the strong rooms. The Returning Officer 
(RW - 12 ) was fully competent to open the strong rooms in 
Official capacity after following the instructions if and 
when necessary. The petitioner had made certain allegations 
which are not only vague but have been deliberately and 
intentionally made for the purpose of roving and fishing 
enquiry to support his false allegation . The allegations are 
: vague, since the petitioner had not mentioned the names of 
Officers and staff from whom he enquired about the facts 
alleged in the petition with respect to the opening of the 
strong rooms. According to the respondent, the allegation 
of the petitioner that ou enquiry from the ofñcers and 
staff present there about the breaking of the seals of the 
locks and opening of the doors of the strong rooms the was 
informed that this had been done under the orders of the 
District Magistrate - cum -keturning Officer do not constitute 
an offence which can be tried by the High Court within the 
scope of section 100 of the Act . part from this the afore 
said allegation is wrong and has been denied by the respon 
dent. According to his, the statement made in the electiun 
petition constituting the aforesaid allegations are it to be 
struck off under Order 6 Rule 16 of the Code of Civil Pro 
cedufe , Regarding the instructions contained in the Hand 
book of the Returning Officer issued by the Election Commis 
sion . The respondent has asserted that the same have no 
statutory force . It has been learnt by the respondent that 
the Returning Officer bod opened the doors of the strong 
rooms after following the procedure laid down by the Elec 
tion Commission of India . The apprehension of the peritioner 
in this regard about the foul play and tampering and sub 
stitution of the ballot boxes under the instructions of the 
Reurning Officer (RW - 12 ) are baseless , false and figmedi 
of imagination on the part of the petitioner . The case of 
the respondent is that when the petitioner realised on the 
date of poll that he will be defcated then he started making 
false and wild allegations against the Returning Officers . 
Further case of the respondent is that no booth was captured 
by and on behalf of the respondent and not a single voter 
was restrained or interferred within exercising his electoral 
right. The polling was peacefully held and every voter had 
cast votes freely and in peaceful manner . The allegation 
made by the petitioner in this regard is false . According 
to the respondent the basic and normal feature of the poll 


16 . The allegations made by the petitioner that the staff 
" inside the strong Toons were engaged in tampering with the 
ballot papers cast in favour of the election petitioner contained 

in the ballot boxes inside the strong rooms on the order of 
" the Reterning Officer (R . W . 12 ) at the instance of the respon 

dent and to help the respondent to be declared elected , accord 
ing to the respondent are also incorrect and the same are merely 
hypothetical and wishful thinking of the petitioner . The allega 
tion with respect to certain ballot papers having been recovered 
in bustes near Pathar -ki-Masjid , Patna, by some young men 
which were marked in favour of the petitioner , it has been 
stated that they have been made for the purpose of election 
petition besides being the scope of section 100 % of the Act. 
It has further been asserted that it is incorrect to say that 
the signed balot papers , counter - foils of another polling booths 
an ballot papers of another polling booth duly marked in 
favour of the petitioner were recovered . After defeat, the 
election petitioner staried this type of wild and vague allega 
tions. In respect of telegrams alleged to have been sent by 
the petitioner it has been contended that the same might 
nave been sent to the concerned authority by the petitioner! 
with a view to create evidence after his defeat and that was 
merely a preparation for filing election petition on concocted 
grouns. The petitioner s case that the Bihar Government 
officiat were detailed for the duty of counting of votes in the 
Patna Parliamentary . Constituency replacing the officials of 
the Census Department of the Government of India one or 
two days before the date of counting , has also been challenged 
and asserted that the same are beyond the scope of sec 
rions 100 and 123 of the Act. The assertion of the petitioner 
that some of his polling, agents were initially not allowed to 

function at their polling stations as detailed in the election 
: petition has also been controverted . The allegation of assault 

of the polling agent of the petitioner at Booth no. 111 by 
the muscle -men of the respondent and capturing of the said 
bocth by the agents of the respondents has also been empha 
tically denied . In this regard it has been contended that the 
respondent received affection of the electorate in the consti 
tuency on account of his service to the people . The respon 
dent also denied the other allegations , including that he was 
in Government service at the time of filling of the nomina 
tion papers . In this regard it has been asserted that he had 
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resigned from his service and the same was accepted by the 

( vi) Whether the result of the election was affected by 
Government before filing of the nomination paper, It has 

serious irregularities in the counting of the votes 
Turther been asserted that the statements for allegations made 

particularly in a large number of booths where ab 
in the election petition , which have not been specifically 

normal percentage of votes in favour of respondent 
admitted , are denied . Thus in any view of the matter the 

no . 1 had been recorded ? 
election petition suffers from incurable infirmitise and is 
fit to be dismissed . 

(vii ) Whether there are materials to show that large 

number of booths were captured on behalf of rey .... 
17 . On the pleadings of the parties following issues were 

pondent no . 1 , particularly booths where , except for 
framed : 

a handful of votes, all the votes were cast in favour 
(i) Whether the election petition is maintainable in law ? 

of respondent no . 1 ? 
(ii) Whether the election petition is fit to be dismissed (viii) Whether respondent is guilty of corrupt practices ? 

because of non - compliance of the provisions of sec 
tions 81, 82 , 83 and 117 of the Representation of 

(ix ) Whether respondent no . 1 was a Government ser 
People Act , 19517 

vant at the relevant time and was not valdly 

nominated ? 
(11 ) Whether the action of the Returning Officer and his 
staff in breaking open the seals and entry into the 

(x ) Whether the allegations contained in paragraphs 9 , 10 , 
strong room in which ballet boxes were stored , was 

11, 13, 14 , 15 , 16 , 17 , 18, 19, 20 , 
unauthorised and in violation of relevant rules and 

21, 22 , 23 are fit to be struck off because the points 
orders ? 

raised are beyond the ambit of sections 100 and 

101 of the Representation of People Act, 1951 ? 
(iv) Whether there are materials and circumstances to show 
that such action in opening the strong room has 

(xi) Whether the allegations contained in paragraphs 24, 
resulted in malpractices including substitution of 

26 , 27 , 28 , 29 , 30 , 31 , 32 and 33 of the election 
ballot boxes ? 

petition are fit to be struck off under Order 6 Rule 
(v ) Whether there are materials and circumstances to 

16 of the Code of Civil Procedure read with section 
show that valid ballot papers recording votes in 

83 of the Representation of People Act as they do 
favour of the petitioner were cast away ? 

not contain the concise statement of material facts ? 
18. . Before taking up the issues for consideration and discussing ihu evidence adduced iri this case on belialf of both the 
parties, I may mention that the petitioner has examined 11 witnesses, including himself , whereas 12 witnesses have been examined 
on behalf of respondent. For the sake of convenience I summarise the evidence of these viinesses, except that of petitioner (P . W . 1) , 
respondent (P . W . 1). and the Returning Officer ( R . W . 12 ), whose evidence shall be dealt with in detail later on . However, 
Appendix - A contains the summary of evidence of the other witnesses examined on behalf of the petitioner ( P . W . 1 ) and Appena 
dix - B contains the summary of the evidence of the remaining witnesses who have figured on behalf of the sole respondent 
( R . W . 1). 
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P . W . NO. 


Name 


Residence 


Occupation : 


Evidence 


Documents proved 
or remarks 


www . 


P . W . 2 


Bipin Bihari Sinha 


Cultivation 


Vill. Tilothu , 
P . S . Sasarám , 
Distt. Rohtas 


1 . On 26 - 12 - 1984 when he and 

Mr. S . K . Sinha reached the 
election office situate in bui 
Iding of Patna Collectoráte , 
they found that the doors 
ofall the strong rooms were 
opened , though there was 
no provision for opening 
of the strong rooms before 

the date of counting. 
2 . He saw some persons com 

ing out of the strong rooms 
and some persons going 
inside. They were carrying 
some papers along with 
them . 


3 . Counting of votes was done 

on 28 - 12 - 84. He was one of 
the counting agents of Shri 

S . K . Sinha in Bikram sege 

ment. 
4 . When the ballot boxes 

were opened , he found bat 
lot papers stacked horizon 
tally in several ballot boxes 
as if they had been arranged 
And kept, 
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P W . 2 -Contd . 


1 .W . 


- Varain Kunar 


Photographor 


Patrakar Nagar, 
Kankar Baghe , Patna 


5 . He lodged 15 to 16 comp . 

laints before the Assistant 
Returning Officer is this re 
gard and with regard to the 
some other erregularities, 
liko some of the ballot pa . 
pors did not contain tho 
signature of the presiding 
Ofoer over- leaf and la somo 
balot boxes the ballot pa . 
pers contained tbumb Imp 
rossion of samo porsons OD 
cach ballot papors without 
Any signaturo on any of the 

balot papers. 
6 . In one caso ho found that 

although thoro were 945 vo . 
tors for that booth but tho 
number of ballot papers 
polled there were found to 

bo 950. 
7. Ho Allod threo complaint 

petitions before the Assis 

tant Returning Officer. Exts. 2 to 2/2 
8. Many counter-foils of the 

ballot papers did not con . 
tain the signatures or thumb 
improssions of tho voters. · 
Ho iled four complétats 
before the Assistant Re 
turning Officers at the timo 

of counting of votes Extm -2/3 to 2/6 
1 . Taken somo photographs 

at the Collectorate op 
29 . 12 - 84 . 
Glvon tbo enlarged prints 
of Bogativos to two parsons 
sont by Mr. S . K . Sinha of 
Phulwari Segment 

Exts , 4/1, 5 & 5/1. 
1. Found tight signed ballot 

papers with stamped mark 
on the same at Pathar-ken 
Masid at a distance of 100 
yards from the pollog booth 

No. 190 . 
2 . Those ballot papar bord 

tho markings in favour 

of Shri S . K . Sinha . 
3. Ho did not sond written In 

formation to the party 
offico or to any authority 
concernod rogarding the fin . 

ding of the ballot papers. 
4 , Tho starogald ballot papers , 

ag & matter fact, word 
not found by him but thoy 
wore handed over to him 
by the children who wero 

playing there. 
1. His agents ware not allowed 

to go faslde soveral polling 
booths , Aftor protest by 
Shri SK Sinha they word 
allowed to go latido the 
boothu 


P.W . 4 


Brajoshwar Prasad 


Pathar-Ko-Masjid , 
Patna . 


Businossman 


P. W , $ - Rardosh Akhaari 


Civil Lion, Buxar, Socialworker 
Bhojpor. 
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7 . 


Qonid . 


Exts. 1 /5 


2. Mr. Sinha was allowed to 

ply six vehicles out of which 
domo wote intercepted and 
After complaint the same 

were released . 
3 . Sewan dozen of Jucp with 

Contross - I Flag banner ply 
ing without any obstruc 

tions . 
4 . Polling was disturbod at 

Kenkarbagh booths. 
5. Upendra (P . W . 9 .) was seve 

rely assaultod at Rajondra 

Nagar Booth , 
6 . Soals wero not allowed to 

put on the locks, doors and 

windows, 
7 . On 26 - 12- 84 at 4 P . M . 

watchman Rajesh cameand 
informed abcut the strong 

room . Opening 
8 . 8 to 9 . PM , on 26 - 12 - 1984 

tulegram was sent to the 
Election Commission of 
India about the opening of 

strong rooms, 
9. A writton complaint way 

Ried for deputing counting 
staffs the state , other 

than tho Stato of Bihar, 
10 . Counting staff were changed . 
11. Brajesh and Shyanı Prakash 

handed over four ballot 
papers which bore tho stamp 
on the plection symbol of 
Shri S . K . Sinha which te . 

lalod to Booth No. 190 . 
12 , Four ballot papers wer ; also 

handed over by the afore 

sajd , persons 
13. Ballot papers in Phulwari 

sogmodt were found in sta 

cked position. 
14 . PTưs8 photographus took 

photograph 
15. No action was taken by the 

Assistant Returning Officer 
on the complaint of Shri 

S . K . Sinha . 
16 . Stacked ballot papers were 

alsc taken into account, 
17 . Ballot papers were found 

stacked in Bikram and Patne 

East segments 4160 . 
18 . Votes wore found pailled 

more than 90 % in the 
aforos jd thrco cogments in 
favour of Congreso I, whichi 

were takon into account, 
19 , 50 complaints were filed 

in this regard to the Assis 
tant Returning Officer 


8 - 


OR GAZETTE OF INDIA : JANUARY, 1 2 , 1991/ PAUSA 22, 1912 


[PARTHSBC . 


P .W . S . Coord 


P . W . 6 


Madhar sluha 


Vill . Tilouthu 
P . S . Sasaram , 
Dist - Rohtas . 


20 . Central observer Shri B .P . 

Singh directed not to count 
the aforseid votcs, even 

then the samewere counted , 
21. At booth Nos. 183 to 189 

of Patna East Counting Hall 
Mall , bellot papers were 
found stacked and out of 
4700 and odd votos which 
had bcoa counted , woro in 
favour of Congress I, condi 

dates . 
22 , In booth Nos. 173 of Bikram 

sogmont, ito Votes polled 
were evon 100 % . The samo 
was position in booth Nos . 
17 and 94 of Patna Et8 ? 

segment. 
23 . The stackod ballot pa pors 

had no mark of folding on 

them 
Farmer 

1 . Threocomplaints wero fled Exts .1 /2 , 1 7 and 1 /9 

by Mr. S . K . Singe with re 
gard to irregularities on 24 , 

26 and 28 - 12- 184 . 
2 . Two moro lottels wore sont Exts . 14 R 13 . 
3 . Rajesh ipformod about the 

opening of steung rocm on 
26 - 12 - 84 to 2 . 30 P . M . 
He wasincharge ofDana pur 

Panda ), 
5 . Io Patna East Segment 

ballot papers were found 
stacked . Booth Nos. 183 , 
or 188 . contained almost 
about 5000 ballot papers. 
all markod jo faç your of 
Congress- ) candidate . Pol 
Polling of volos was more 

than 90 % 
6 . After result of clection op 

20 -12 -84 Bipin Bihari Sinhe 
b .ought nido counter - ous 

duly marked 
Contraciorin hii- 1. He was watchman jor 
gation Deparímont Scoping woich over the 

strong rooms. 
2 . Nang Lal informed about 

not allowing to put the seal 
of S . K . Sloha on the locks 
by the Oficors deputed thoro 

on 25 - 12 - 1984 . 
3 . On 26 -12 - 1984 he wag DOI 

allowed to onter inside the 

fencing of strong TOCMA. 
4 . At about 2 P .M . he found 

that the doors of all the 
four strong rooms which 
were located towards east 

of tho road wore opobed . 
5 . AL 4P .M . Mr. S .K . Sloba 

camo and thereafter the 
Returning Officer also roa 
ched near the strong 
rooms , 


P. W . 7 


Rajest, Chandio sidha Vixl. Tlloutnu 

P . S . Jasaram , 
Distt. Rohta 8 


Wh 
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P .W . 8 


Upe...!r3 


Socialwoiher 


V II , Tilori, 
P . S .Guimu , 
Ditt. Guya 


P . W . 9 


Ranjit Sinha 
( gon of P .W . 2 ) 


Vill . Tilou :hu , 
P . Ş . Sasarem , 
Distt . Rohtas 


Engidçes at 
Jamshedpur 


1 . He Is polling agent ut 

booth 110 , 111 ? ! Kidem . 

kual!, Pit11 ? . 
2 . Congress - I Curcicates vee 

Casting bogus votes by 
impersonating uther vctes, 
Wielic 12- i_ e _ objetior he 
wig ab . sed and eyse ulted . 
He wis taken to kide m 
Kuan P . S . and ote cc ieg . 
He ; ubmited w .ilco report 

thero . 
3 . He was admitted as an in 

loor patient at P . M . C . H . 
vide bed head ticket No . 
517 and Cischarged on 

27 - 12 - 1984 , 
4 . Mr. S . K . Sinha was super 

seded in the matter of 
appointmont as the Chief 
of A my staff since his 
father was a class-mite of 
late Shri Jay Piskesh Nardin , 
who had opposed the 
Action of late Pr me Min s . 

to Sm . Indira Ganchi. 
5 . He cannot name & ny Corg 

res 3 - 1 worke s who were at 

booth No . 111. 
1. He was a counting e [unt at 

Phulw .ru Seçment on be 

half of Mr. S . K . Sirhe . 
2 . He found ono bellot box 

contaiji 18 stacked ballot 
papers Very soatly in thrco 

rows . 
3 . He Aled written complirt 

to the Assistant Returning 
Office . 

Ext . 116 
4 . Pois Photographer had ta 

ken phoregraphs of that 

ballot box 
5 . In the ballot boxes of ore 

booth , ovor 900 votes were 
found , out of which 870 
votes were in favour of 
Congress - 1 candiciste . In 
spite of objectica those 
ballot papers wel e courted . 
6 . There wero ako instance 

of tampering of pe per seris 
and the mein see is on tho 
ballct boxes itsolf, On 
some ballot papers there 
was no signature of polling 
oficer on tre back of the 

ballot paper , 
7 . Sister of the fathor of Shri 

S . K . Sinha wag mårijed 
with his (Ranjit Siihi s ) 
uncle . 
1 . On 26 - 12 - 1984 lic hed re 

colvod a compleint ficm 
Shri S . K . Sinha , 


Chief Electors : 
Officer, Patna , 


pw . 10 Mr. Silah Bhvanagar 24 -Harding Rood , 

Clinie , : ! ) ral Patna . 

Oficc , Patna . 
3458 GI/90 - - " 
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2 . 3 . 30 P . M . he went to Pare 

Collectoite 8rd foui ( 010 

strongroom oponod . 
3 . Four duly stamred ballo : 

pa pers were icciovec fic di 
Shri Ş . K . Şinha but cic ict 
remember as to in whose 
favour toco ballot parce 

had been marked . 
P . W . 10 Cond 

4 . Shri Ş .K . Sinha or ary 

pe son on his behalf had 
not made any complirt 
complaining that brllot 
boxes hed been tampe ed 
with or brlloi pepe s hed 
been taken out ficm the 
ba ; lot boxes before the 

counting of the votes . 
5 . No such complaintwas mede 

to him by Shri S . K . Sinha 
which he elong wi h M , S K . 
Sinha hed visited the Col 
loctorato ster gotting in 
form tion regarding opening 

of the strong rooms. 
P . W . 11 Manohar Sharma 10 . Kldwaipuri Patna Betei shop Kceper 1. He was poldrug pyent at 

booth No. 93 Buchora en 
Patna on behalf of Mr. S . K . 

Sinha . 
2 . He reached at the booth at 

8 A . M . but not allowed to 
ontor inside the booth , on 
the ground the t the polling 
agent s form hed not been 
signed by tho Roturning 
Officer . He wrocllowed to enter 

iDzide the booth at [ bout 
9 A . M . when Mr. S . K . 

Sinha camo 
3 . In the evçüln of 26 -12 -1984 

he heard a rumour thet inc 
strong rooms where in le 
ballot boxes he d been kept 
had been opened . 
4 . Not Aled any complfine be 

foro any authortiy that he 
and others were notallowed 
to cater inside the polling 
booth . 


APPENDIX - B 


P . W . N ) . 


Nime 


Residence 


Occupation 


2 . N . : 


jiy Kinr 


Surgeon 


NilgiriArtment, 
Boing Canal Roed , 
Patna . 


Evidence 

Documents proved 

or remaks 
5 
1 . He was inche : rc oi broth 

No. 111, Rajendra Nico , 

Paina , 
2 . Upendra (P . W . 8 ) was not 

a gaulted , 
3 . No irregularity or illega lity 

has been committed in 
course of counting of ballot 
på pers . 
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R . W . 2 -- Contd . 


4 . No ballot papes were found 

slacked . 
5 . He did not krow as to 

whe:her any complaint had 
been illed by Gen . S . K . 
Sinha 106a1cir gary juegla 
larity found at the time of 
counting of votes . 


R . W . 3 


Dr. Perbhat Kumar Alok Nine :an , Meial oncor 
Sinba 

Weit B . jpg 
CinalRoad , Paina . 


1 . Nothing unusual hapro - 
nings had occu , nec on the 

date of polling on booth 
No. 111 . 
2 . No polling agent of Mr. 

S . K , Şinho was a ssaulted . 
3 . Ballot papers were not found 

stacked in the ballorboxcs 
of Bikram segment. 


R . W . 4 


Lecturer 


Dr. Shatrughan 
Saransingh 


Bhikhna Phabari, 
Patna , 


1 . No irregularity of illegality 

was committed at Booth 
No . 100 or Patna Central 
Assembly Cons ituency necr 

Pathar -Kc-Masjid , 
2. The ballot papers were not 

found stacked in the ballot 

boxcs at Phulwari segment. 
3 . Neither any irregularity nor 

any illegality was commit 
ted during the counting of 
ballot papers in that 

segment. 
4 . There was no c - pturing of 

booth , 
5 . He did not see any Cong 

ress - I worker moving on 
motor vehicles with Cong 
Tess - 1 banner . 


R .W . 5 


Ruj Singh 


vill, Arour , 
P . S - Nub . jur 
Distt. Patna . 


Orginising Secy . 
of Youth Cong. I 
Bihar . 


Ni irregularity or illegili y 
w s t minh): cd during the 
counting of ballot papers 

in Phulwari segment . 
2 . Ballot papers were not found 

stacked in the ballot boxes . 
3 . None had taken any photo 

graph of any ballot box in 

Phulwari segment, 
4 . No workers of Congress - I 

werc creating trouble in 
order to terrorise the 
voters . 


R . W . 6 


Manoj Kumar 


Assst . teacher 


Vill, Kaiyar, 
P . S . - Sikandra , 
Distt. Munger. 


1 . No irregularity or illegality 

was committed at bootlı 
No . 100 near Pathar -Ke 
Masjid . 
No irregularity was commi 
tted during thc counting 
of ballot papers in Phulwari 
segment. 
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R .W , 6 - Contd , 


R . W , 7 


Matadin Goel 


Businessman 


Patna City , 
P . S . Chowk , 
Dist. Patna . 


3 . No votes or ballot papers 

were found stacked in any 
of the ballot box at the 

time of counting of votes . 
4 . No photograph of any 

ballot box was taken in 

that segnicnt. 
5 . He did not see any body on 

behalf of Congress - I mov 
ing with arms on the date of 

casting of votes. 
1 . No irregularity or any un 

towards happening had 
taken place at booth No . 
32 at Anisab d at the time 

of casting of the votes. 
2 . No irregularity was found 

at the time of counting of 
ballot papers at Phulwari 
sharif segment at the time 

of counting . 
3 . Ballot papers were oorfound 

stacked a the time of 

counting of ballot papers . 
4 . No photograph of any ballot 

box had been taken in that 

segment, 
5 . He had not seen any Cong 

ress - I worker inoying on 
jcep with arms near tho 
booth . 


R . W . 8 


Rikosh Kapoor 


Businessman 


Harimandir Gali, 
P . S . Chowk , 
Distt. Patna. 


R . W . 9 


Motilal Joshi 


Social workor 


Kuzuri Gali , 
P .S . Chowk, 
Patna City . 


R . W . 10 


Cultivator 


Maheshwar 
Chaudhary 


Vill. P - clipaika , 
P .S , Ujiarpur, 
Dist. Samastipur, 


1 . No irregularity had been 

committed at Fatehpur booth 

in Patna Ciy . 
2 . No irregularity had occu 

rred in course of counting 
of ballot papers in Patna 

East Segment. 
1 . No . irregularity was coin 

mitted in any booth of Patna 

East Constituency . 
2 . No irregularity had been 

committed at the time of 
counting of ballot papers 

in the Patna East segment, 
1 . Nothing untoward happen 

logs had happened at booth 
No . 32 at Anishabad in 

course of poll. 
2 . No irregularity hd boen 

committed in course of 
counting of ballot papers 

in Phulwari segnient 
3 . The ballot papers were not 

found stacked in the ballot 

boxes in that segment. 
4 . No photograph of any bal 

lot box was taken in that 

segment. 
5. There were four booths 

in Anishabad . 
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RW . 11 Arbind Kumar 


Cultivator 


Vill, Faridpura , 
P . S . Naubatpur , 
Distt . Patna . 


- - - - - - 

- - -- - -- -- - 
J. Casting of votes was held 

pçaccully in Kankarbagh 
arca . 
Men vi Congress -i puris 
were not moving being 
armed 011 vehicles in that 
area and were not captur 

ing booths. 
J . Ballot papeis Were NUL 

found 3tached in the ballut 
boxs during the counting 
of ballot papers of putnu 

Last Segment . 
t. It is not a fact that in 

some ballot boxesmore than 
90 % of votes bud bcou 
found polled in luvour of 
0110 candidate . 


- - 


- 


- 


- 


- 


- 


- 


19 . Fur tetter appreciation of the cases of the parties, it 
will be uelul 10 quotc the evidenco of potitioner, Gon . S . K . 
Srilia ( P . V . 1 ), respondent Dr. C . P . Thakur ( R . W . 1) and 
1ho Returning Officer ( R . W . 12 ). 


tuis unter with the Returning Uncer, who ordered for cleage 
of the aloresaid vehicles , 


2 . Un the date of pulliny, i.e ., on 24th of December , 
1084 when he went around at some of the polling booths, 
be found that his polling agents were not being allowed to go 
inviile le polling boothy on the plea that the agent s formas 
Tad not beza counter signed by the Returning Officer or by 
his representative . There was no requirement for such counter 
signature on the aforesaid Jorms. He went and complained 
the Keraing Officer in the Control Room and he then 
Hirshol a wireless message to his officers to perinit his polling 
agents to go inside the booths. Ile subsequently found that 
within an hour luis polling agents were admitted inside the 
rolling booths. 


1983 not appoient hewent 


20 . P . W . 1, the petitioner, himself has stated in his depo 
nition that he was an independent candidate for the Patna 
Parliamentary Constituency in tlic Lust general election helil 
in the month of December, 1984. He was serving in army 
helore lie joined politics in the year 1984 . He joined politics 
after taking premature retirement from the army in the year 
1983. Hc orted for voluntary retirement as protest since 1c 
was not appointed ag the Chief of Ariny stail . At the time 
of his retirement le Was Vice Chief of Aruny Stall. When he 
took premature retirement in December , 1983 , at that tinje 
Inc iud thought that he will not join the politics. He arrived 
at Pilna and found that there were large number of people 
who wanted him to take active part in politics . When he 
Tinned at Patna Airport, he was received thereby more than 
5000 people . The Presidents of major opposition parties , other 
11: 21 the Communist Party invited him to join their partics . He 
declined to do so . However, as time went on he found in 
creasing pressure on him from friends and wellwishers to take 
dictive part in politics. In March , 1984, when he was invited 
by the Presidents of two rolitical parties, namely , S / S 
Chaudhary Charan Singh and Atal Bihari Vajpaye to address 
in Mablankar Hall , New Delhi. Some mombers of the parli . 
ment on his perception of threat to India s security with 
special reference to Pakistan , as a citizen , he felt that it wils 
his clity to place his individual views in this very important 
incle before the people . This was particularly important les 
care at that time the general elections were around the 
corner and the ruling party , including the then Prime Minister 
herself, why whiping up a war hystaria . He found that his 
Vreession had caused a controversy all over the country 
and wherever he went he came ucross a large number of 
pro -l11ping him to count forward and join the politics , 


23. Thura were aloul 1277 polling boothy in the Patna 
Parliaincntily Constitucncy and it was not possible for hin 
to Walch all the hooths . However , his polling agents were 
not admitted inside the polling hooths. He complained in 
Wie iegud tɔ the Reluzning Officer as stated earlier. The 
polling yonty were allowed to see cmpty ballot boxes at 
11: : cuminencement of the poll. On thc polling day some of 
the moving booths were disturbed by some musclemen . In 2 
quite ( cw cases, the people going on the vchicles with Con 
Citsa- ] 11 : 45 on these vehicles were distribing the bootlig, His 
poiling gents were asmaulted at a few places. As a case in 
pont, one polling agent, namely , Upendra ( P . W . 8 ) at polliny 
hroth 1741 111 Situale at Rajendranagar , Patnn , was severely 
tolen up. He had to be admitted for couple of days in Patna 
Mer! : 1 Collona and Hospital. There was another similar 
11 : 134 in the boo! lis at Kanlarhagh and in Patna City at 
hooth no , 43 some people bundished pistols and tore of the 
l elevant 1180 " wlich were with his agents. In the evening 
if ? 111 December, 1981, he sent a telegram to the election 
Dronnivion with a cony to the Chief Flectoral Oficer and 
the Katilinir ? Officer giving some instance , Copy of the 
telerroni 119s been marked as X for identification . After the 
mollion The bullot bores were to be brought to the strony 
roomh 17 118 Collectorite . In the evening of 24th Decentber , 
1981. lip had visited that area and found that it had been 
fancer al grand with halheil wire . There was a gate in the 
south licing lead in the fence. The road was tinning from 
out , n northy and oast of the road in a double storied hullet 
ng there were four rooms which were earmarked as Strony 
Roos for laping the ballot bores . In addition in the ufore . 
Mid huilling west of the road , onc room was earmarked for 

orp of 15:11104 horros. This in !), there w cre five rooms 
in the west in hullelinys being urilised for this nilinoce . Four 
ron " " Crning ilm on the round Muor. The gate was 
anoriately ait distance of 20 to 25 vards. All the four 
170024 . Wore Inclure havion cuts in front and the dus 


21. llc has further pluted that in the last gencral clection 
for the Pain Parliamentary Constituency he was allotted 
bicycle as his symbol for election . The main contestants in 
this constituency were Dr. C . P Thakur , a Congress- 1 candia 
dar. Mr. Ramavatar Slustri, a C . P . I. cundidate , who was 
sitling member of the Parliament from this constituency , ani 
hirrself , ie , the retitioner . The rolling date way 24th of 
Dereinber , 1994 . They were allowed vix vehicles to be lised 
for election sluty by every candidates on the polling day and 
he was also allowed six vehicles. On the date of polling. i. e .. 
on 1411 December , 1984, his vehicles were being stoppect by 
the police and in spite of the drivers of the aforesaid vehicles 
sayinnst 15 . the n e were nornitted vehicles, the vehicles 
Werte tsivt fcing allowed to more Iis j epresentatives touk up 


- - - 
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of u llie lour rooms were visible from the gate , but the gave it non -coinitial reply and did not produce any douu 
duor of one of the rooms which was 11 the other building, Meut to supront his action . On the other land lie repeatedly 
dust of the road , was not visible from the gaic. He was ilie , lcd tv de handbook for Ketli Qing uflicci . Mr. Bhatnagar 
entitice to have a walunan to kecp au cyc on the strony heild son of tiem and did not intervene in the dicussions 
rooms. Mr. Raj Kumar Singh was the District Magistrate 
cum -Keuning Ollicer. He wrote a letter to the Returning 

as such . On this lic ultimately mentioned that he was not 

Nelislied with the reasons given for the opening of strong room 
Ulices to allow him to have a wutchman to lookalter the nor with the manner in wilich strong rooms were opened . He 
strong rooms. He sent three names, The yad letter has becu Tell S / S Bhinagar and R . L . Singh in that s oom after stating 
marked as Ext. 1 . 

thut he will be making a complaint about this to the Election 

( onlission . When lie came out of this room and went ncar 
it. Ite had requested in the aforesaid Iclici lo the Return 
ing Ollicer to ullow huis watchman to put seals on the locks 

the gute , there were 30 to 40 people , On seeing him they 
OL the strong ruums. He got ibc permission vide letter dated 

raised stugalls and some asked hun what hud happened . Those 
23- 12 - 1984 from 

pcoplc Weie hy supporters, His further statement in this 
the ofico of the kelmining Othcer. His 
Witchiman was told not to enter inside the gutc and keep an 

legurd is that when he went to the strong rooms at 2 , 55 p . m . 
eye on the sirung rooms from outside . He therefore , could 

ius Wilchnan was not there . He looked for him pad found 
not affix the seals on the locks of the strong Tom , 

hum missing. Again when he went at 4 pm , lic did not check 

This is 
on the basis what the watchian reported to him and also 

whether he was there or not. He was with Mr. Bhatnagar 
Uli tlic basis of the written information yiven to him . It is 

the Chies Electoral Ufficer . Subsequently he was told that the 
located inside the Patna Collectorate and was adjacent to 

Was there when he came out at 4 p .m . and that he liad come 
the strong toons. It is on the west of the 101th -south running 

lo him to report about the strong rooms having bcen opencd 
loud , on tio viher side of which the strong rooms located . 

only it l ew minutes after he had left his olllce to go to the 
There were four strong rooms 01) cast of the road, 

election office for handing over the counting agents forms. 

The 
District Election Ouice was along side the fifth strong rooni , 

25 . On 27th December , 1984 lie found that all the local 
west of the north -south road inside the Collectorate premises. new fuper s carried leports about the opening of the strong 
On 26th December , 1984 in the afternoon he went to the TOONS !1d l elerred to a press statement having been issued 
District Election Oflice with counting agcnis forms. ty tic Rctili li ng Officer on the subject. The original prcss 
He was asked to handover the list of counting agents who 

Staliennent signed by the Relurning Officer was also brought 
would be his representatives at the time of counting of the 

lo hon . The l le Statenical has been marked as Ext. 1 / 1 . in 
ballot papers on 28th December , 1984 . He went there and this connection he also sent a telegram to the Election Com 
found th :11 ile doors of all the live strong rooms were opened . 

rion . A cathoil copy of the atoresaid telegram has been 
He was accompanied by his friend Mr. Bipin Bihuri Sinha 

marked as Ext. 112 . On 27 - 12 - 1984 , late in the evening 
(PW . 2 ). He was allowed to go inside he gate because le 

two gentlenen M / S Brajeswar Prasad and Shyam Sing camc 
Wars fuilig to the election office and when he went irisi le 10 lis office at about 9 p . m . with four ballot papers all marked 
he found to his amazenient that the doors of in his lavour . These four ballot papers were torn but the 
all the five strong rooms were opened and Dulcr on the thrce of the ballot papers was available . The 
home people were working insido in each of the rouins. There muniber on the fourth ballot paper was missing . All these four 
was an oflicer sitting on the varandah near the strong rooms bullot papers boic tile signature of the Presiding Officer 
who was said to be incharge of this operation . He went up Mi, Bharat Prund on their reverse . They pertained to booth 
to him and inquired why the strong rooms had been opened no . 190 of Patna ( cntral located at Pathar Ki Masjid . All 
without prior intimation to hiin as one of the contesting the four ballot papers bore marks in his fuvour . He kept 
candidntcs. He told him that the strong room had been opened 111- se ballot papers and on the folluwing morning he had 
under thic orders of the Returning Oficer , He felt that some laheil the Polographs of tlıçse bullot pupcrs. These ballot 
thing irregular was being donc. He could sec people with papers wcie sent to the Rciurning Oficer through the election 
papers in their hand working in the strong rooms and he agent. Carbon copy of the covering lettor las been marked 
could also liear tlic occasional sound of metalic boxes being as Ext. 113 . Copy of this letter was also sent to the Chiet 
lifted or placed on the ground . On this ho decided to go Eleclorul Officer anl to the Central Observer deputed by 
inmediately to his office on Exhibition Board to take orçlers the Election Commission to observe election in Bihar . On 
on this subject. He found from Chapter XIII , Pala - 14 of 28 - 12 - 1984 in the morning the aforementioned Brajeshwar 
the Handbook for Returning Officer that the strong rooms Prajad and Shyam Singh came to liim with four more ballot 
could only be opened after giving prior notice to the contesting papers and those bullor parers were from the same booth , 
cand dates and the strong rooms had to be opened in presence i.c . booth no. 190 of Putoa Central located at Pathar Ki 
of the representative of the contesting candidates. Thereupon Masjid . Tlie jumher s on these four ballot papers were intact. 
fyc went to Patna Secretariat to resort hout this matter to These ballot piriy wcie marked in favour of the petitioner 

ho Chic El- clusal Officer , Bihar Shri S . Bhatnagar, Incidentally and on their revele hore ilic signature of Sri Bharat lisad 
when he saw the strong rooins opened it was 2 . 55 p . m on As the Presiding Olicer . He took these four ballot papers 
26 - 12 - 1984. He made a verhal complaint to the Chicf Elec to the office of the Chief Llectoral Oficer in the 
ton. Othccr about the linallhorised opening the strong Se .rclarint personally . He handed over the um to Mr. 
mans, lle ylso told him that he suspected that the ballot Tukesliveir Prasad , Joint ( hief Electoral Oflicer and obtain 
boxes were being compared . He appeared surprised to her ed liig signature . Those ballot papers were found by the 
atozt his complaint. He immediately iclephoned to the Return aforesaid persons wicar a busb on the road . One more ballot 
ing Cmcer in his presence and he could only hear his part rit Taper s Mas brought to him on 31- 12 - 1984 and this ballot 
the conversation . He requestsd Mr. Bhainagar to rersonally papeis the signature of Shri Prameshwar Prasad , as 
visit the site and see things for hiin elf. He agreca to do so . Trex cliny Oficer , on the reverse of thc said bullot paper. 
They proceeded to the strong rooms in the Collectorate or This ballot paper was also marked in fovour of the petitioner 
reached there at 4 p . in , When they arrived there , some of and it pertaincul to rolling bootlı no , 32 located Li Anisha 
the doors of the strong roodly were still opened other were had of Patna West . Bullot paper has been marked as inaterial 
closed . The Officers supervising the operation told them that Ext . 1 . Nine ballot papers counter fuils were also brought 
The strony rooms had been opened under the to him ifter the declaration of the result of the election , 
ordler s of the Returning Officer . Very soon withia which rerlaincci to polling booth no . 30 of Patna West. 
it couple of minutes the Returning Officer Light ballot papers counter - foils were intact and the 9th 
arrived at the scene. He stated that he had act: d in way torn und had pan ( betcl ) marks on it . Thiese ballot 
accoriance with the directions of the Election Conmission , papers counter - fojly were found from a belel shop . Counter 
He disputed his contentions. At that time there were about foils of these ballot papers have been marked is material 
10 to 13 people standing close by Mr. Bhatnaçar suggested Exts. 1 ] 1 to 119 . 
that they should go inside a room where they could discuss 
the inatters . Mr. Rhatnagar , Mr. P . K . Sinch , the Returning 26 . On 27- 12 - 1984 the petitioner wrote letter to 

Micer, and himself went in a room in the Collectorate where the Chiei Electoral Officer in which he requeyted that 
they had discussion for 20 to 25 minutes , The Rollirning Officer counting should te conducted under the supervision of the 
lent insisting that he opened the strong rooms in accordance oficci s from oul- side Bihar. He made this request in view 
with the intrictions of the Election Commission to check the of the fact that the strong rooms had been unauthoriseuly 
Pindirle Officer Maits 17 Pallot papers 90conti He und in ::11 licenum manni orened on the previoli : duy . 
as him if he had any instruction to this cſlcct and lic The milita con of llic said lutier las hecn marked as Til 
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1 ] 5 . In the evening ol the 27th December , 1944 lie came 
to haow from his workers that the Returning Ollicer had 
changed the staff initially detailed for counting. Theo 
stuff were froni the ( 19us Department of the Gosernment 
of India located at Patna and was changed only onco 
two days before the date of counting. This stall vas ieplac 
ed by the Oficers of the Government of Billar almost entilely 
from Parna Collectorate . On getting this information his 
suspicions were further aroused and ho instructed his count 
ing agents to be very vigilant at the time of Colunting und 
file written complaints whenever they came 26 . 04 any 
isicgularity . He also usked them to obtain roccipt for every 
complaint filed by them 
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100 Oficer 125 also the Returning Oficer foi the Putol 
Paulinicntry Constituency Booth No . 91 of Parma City 
soyment at + 19 VOLC s and booth no 173 of Bikram seg . 
meni hal 9-15 voters . Be tore the declaration of the clection 
Textil he also in a fülcgrum after the first day of counting 
on 28 12 - 1984 to the Election Commission complaining 
about the wiched hallot jipers in the hallot boxes and other 
illegularity found during the counting. Carbon copy of 
ile telegram is Ext. 1 / 7 After the declaration of the 
result it b .rllot pupes and nine counter -loils that were 
brought to him were kept by him in his custody. He did 
not hand over these things cither to the Returning Officer 
or to the Chief Electora ] Ollicer, Subscqucntly towards 
the cnd of January , 1985 he went to the Election Commisa 
siunto inquire as 10 what action had been taken on the 
complaints made by him . This statement was rightly ob 
jested to L y the learned counsel appearing for the rospon 
dent since it was heyond the preadings, 


27 . On the date of counting of votes, i.e ., 28th Decem 
ber , 1984, as he had earlier stated he handed over for 
hallot papers marked in his favour to the Returning Officer 
and four more ballot papers Marhed in his favour to the 
Chief Electoral Ollicer . He went to the Collectorate where 
counting of the ballot papers was taking place. It wils being 
done in six pandals within the campus of the Patna Collec 
foruto . There were six assembly segments of Patati Pallia 
mentary Constitucnsy and there wilg a scparato pujidil for 
cach one of these six segments. When he arrived there a 
littio after 11 a . m . Some of his counting agents mentioned 
to him that they had come across a number of irregularities. 
He went into that Pandal and found that there was 1 ballot 
box in which the hallot papers wcro all horizontally und 
neatly stacked . These ballot papers with 25 jans cach 
were fairly long and they had to be folded and then inserted 
through it narrow slit on the top of the ballot boxes. Seeing, 
this he can say that this was very serious irregularity and 
he immediately made a written complaint which he seed 
himself anul handed over to the Assistant Returning Officer 
who was conducting the counting operation . Tlie olllcc copy 
of this complaint is Ext . 116 . 


28 . In spite of the protest made by the petitioner tho 
stacked ballot papers in the ballot box were duly counted . 
At that time there was a presy photographer in the Pandal 
who took a picture of the stacked ballot box , However , 
the counting stoff asked hiin to leave the Pandal and he 
went away . Thereafter he decided to bring this matter 
to the notice of the observer from the election commission 
because his representations to the Returning Officer and his 
staff were being ignored . He wont to the Patliputra Hotel 
where the observer Shri B . P . Singh was staying. He met 
him and requestert him to visit the counting site and me 
how the stacked hallot papers were heing presented for 
counting . Mr. B . P . Singh visited the Pandal in the after 
noon and stopped the counting of the ballot boxes in which 
hallot napers were horizontally stacked . A fów hours later 
even these ballot papers were counted . During the night 
of 28th179th December , 1984 several ballot boxes in the 
Patna City secment were again found horizontally starked 
with Toallot papers by the counting, staff . They made writtcı 
complaints against this. There are several booths in 
Bikram . Phulwari and Patna City segments which had which 

rizontally stockrd ballot niiders and about which he filed 
written iomnaints before the counting surervisor in Iuding 
the Assistant Rotuning Officer who way the inrharge of 
the counting. Besides , horizontally starked bullot ran is 
in hullott rores . he come across u larve number of cases 
in which more than 40 percent votes hid been rolled in 
envour of one candidate . Acrording to the rules on the 
subicct, counting of tho votos in hooths for more than 
90 per cent for any one canalidate is to he done only afroap 
obtainin : rlearance of the Election Commission . In the e 
cares no such rlearance was obtained . There were on grutiny 
135 Nuch nolling hoothy . In one case that is hopih no . 
174 of Patni City 119 ) ter cent yntes were molted lot fovour 
of one candidate . There were 675 votes all in favour of 
Congress -1 cantidate . There were besides tivo broths, where 
the nuither of vota polled was more than the numher of 
voted for two hoothu . These are booth no 173 of Rilram 

cernent. where numhar of voters was 545 and votes cist 
were 550 und 100th no . 94 of Patril City cement, whore 
The nimher of yotei s Were 419 and the votes cast were 451. 
Ile chiectel to this but his chim tions were not taken into 
account and these votes were duly counted . 


, 36 . For tiking comparative vicw of the caves of the 
pirties I consider it decirlblc to enumerate here the stato 
ment of respondent who has figured as RW . 1. RW . 1 
Dr. C . P . Thakur has stated that he was a candidate of 
! Ol area- [ party for 35 - Patna Parliament Constituency in 
The election held in the year 1964. He was the successful 
C1 : iclate 17 hat election . Tkenty five candidates had con 
Tested the election . The votes which were cast in his favour , 
as declared , were more than 97000 from the roles cast in 
favour of the petitioner. Mr. Rajkumar Singh , the District 
Magistiate , Patn , was the Returning Officer of the Consti 
tuency in question . There were six Assistant Returnini 
Officers and were of thic rank of the Sab- divisional Officer . 
Deputy Collector Land Reforms and Addition 1 District 
Magistrate. All the ballot boxes utilised at the polling 
houths had been sealed at three places. Thcrc lised to be 
one paper scal inside the ballot box. Another seal used to 
be on the slit of the ballot hox and the third seal used 10 
be on the coveriog of the ballot box , All the forms which 
were used by the Presiding Officer were also sent in a 
sealed cover, Thic sealed ballot mores and scold covers 
containing the papers were kept in the stong rooms in 
safe custody by the Returning Officer, No seal of any can 
didate of the last clection or his constituency was put at 
the locks of the strong rooms. Seal of the Returning Officer 
was put at tho locks of the strong rooms. None of the 
candidate or agents of any of the candidates were refused to 
put their respective seals on the locks of the strong rooms. 
He had 10 talk with the Returning Officer - cum -District 
Magistrate , prior to costing of lievotes. Thero was no 
tampering of any ballot box at any stage anywhere . Ho 
find colected information regarding the allegations made by 
the peiitioner in the election petition with respect to 
the onening of the strong rooms, Form - 16 , which is sub 
mitted by the Presiding Officer and the diary containing 
detailed information regarding the voting of the ballot papers 
at the booth . Accord ng tu his information the Returnin ? 
Oficer had opencut the strong rooms in compliane with tho 
certain orders of the Election Commission of India , Ho 
hea visited the counting hall which was located in Patna 
Collectorate , His counting agents as well as of the peti 
tioner and other candidates were present there in the count 
in hall. Except candidates , against and officials, ronic -else 
were allowed to enter into the counting hall. The three 
seals on the ballot boxes used to be sliown to the 3rents 
of all the condidates and the agents present there tefore 
opening the ballot boxes. No seal of any ballot box of 
his constituency was found tampered at the time of count 
ing of votes. It is not a fact that several booths were cap 
tured and irregut: rities were committed at several booths. 
No attempt wily inade or action was takon fro nihis side or 
on his lehalf in order to capture any booth or commit any 
illegal act in course of casting of votes at any time during 
the eletion . It is not a l act that the ballot papers ore 
found starkeit in some bllot boxes of some of booths 
of Bikram , Phulwari and Patna Fast. It is also not a fact 
that the hollot papers were found kept stacked horizontally 
in the ballot boxes of certain booths and it is also rota 
fact that irregularities were committed at any booth or any 
hol nt paper was tampered . It is not a fact that several 
bullot papers which were pollcd , were without the signaturo 
of the Prosiding Officer . Ho was not concerned in any 
manner with the onening of the strong rooms and the ro 
port sent by the Returning Officer to the Election Commis 


29. The petitioner was supplied with the livt of the polling 
startinns by the District Firation Officer The District Plac 
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sion of India . No irregularity was committed at aby both Torin — 16 with respect to the election in question . He 
of lina Curtal Assembly Constituency , particula in had received 11 application from Gen . S . R . Sinha, the 
booth 10 . 190 . No complaint was filed at that booil with election Letii nr 10 allow his represeniative to remaiti 
respect to any kind of irrcgulurity committed tere by ouv in front of the strong rooms all along till the ballot boxes 
igcot of illy candidato . His counting agents d polling Wrc in illo string rouins, which he had ollowed , but ho 
rents were present each and every booth . D : vt: Conot give the exact time when thic strong rooms werc 
Pruga Choudhary was his lection agat. Ių Vis also lol 

loved and scaly were put because they were done by the 
H fuct that the counting staff vcrc chinged in course of 

Officer concerned who had been deputed for the purpose . 
counting of votes. It was not a fact that sonte polling 

The application of Gen . S . K . Snla was recived by him 
k.dents wero rcfuis entry of any pollidy booth on filingy un 21h 1 : ember , 1981 when the storage of the balloc 
grounck . He had not cnged any muscleman in Coll ! se [ 1 .23 in the wrong luomus hal been con piel. d . The uru 
of election Campaig ind Casting of votes. It was also not lity of Fum - - ló ind other connected papers with respect 
u last tha : Upend was usseltilted by his agat. 11 was 

to the casting of votes in tho cleciion was done by the 
not i1. fact that he and his agents committed by kind of Assistant Returning Ollicers , who were six in number und 
corrupt practices . Before filing any nomination as a candi 

were for each assembly constituency. Ile had not visitar 
calc for election , he had resigned from his post under the the strong ruums crsonally . After receiving information 
Government Thich had been accepted before filing of regarding the arrival of the Chief Elccloral Officer, he went 
the nomination papers . The ballot papers of 38 booths the o his Office at Collectorate , but the Chic Electoral Office 
were not counted and taken into consideration in declaring 

was not there and after getting information that the Chief 
the result of the election . The ballot parkers of these bontha Electoral Oficer was in the strong rooms, he went there , 
Meic not counted on account of the difference of muxin 

He (R . W . 12 ) further stated that it is not it fact that the 
between the vcles cast in his favour and we second candi sing ro011 ) huid been opener in order o taiper with the 
« 1216 , mamily , Sri Ruinivutuur Shastri because that woulit 

ballat boxes to lielp a particular candidate . These allegu 
11 at 11 :! p al - ctent the result of the clc .lion . 

tions are absolutely false and incorrect and there was 00 
31. The Returning Officer , Mr. Raj Kumar Singh ( R . W . 

queytion of tumferiny with the ballot bores and it was 

never done in the strong rooms. Counting of ballot papers 
12 ) , has started that he was nosted as the District Maristrutc 

of 25 to 30 booths were not donc since it had been stopred 
cum -Collecto !, Patriit , in the yçay 1984 At the time of 

by him or by the Assistant Returning Ollicer. There were 
In general election held in the year 1984 he ka the 

600 to 1000 voters OL one booth . 
Returning Officer . He was all through impartial in cuiure 

Patna Parliamentary 

Con lituency had beca divided in six scgments 
of the last general election . He had no connection or 

containing 
inclination or any kind of helping attitude towards 

une Assembly Constituency in cach segments Counting Hall 

any 
contestina candidate 

for counting of the ballot papers of different segments were 
He has further stated in his examina 
tic - in - chief that thee seals are used in the ballot boxes 

Constructed separately within the Collectorate campus . 
aftas close of the casting of the votes - onę nuper seal inside 

He had taken all precation s ar proper counting of the ballot 

papers in every counting hall. 
the ballot box. the other was seal on the slit an . another 

Senior Oilicers had beeji 
cal is given on the cloth cover of the ballot box . The 

ulepaited us the Assistant Returning Officers for each of the 
Presicliner Onicers 1900 to he instructed at the time of plec 

counting hall. Each of the Assistant Rctuning Officer usod 
tion to take the signature of the polling ucents on the poner 

to supervise the counting of votes in his counting hall and 
seal and on the cover seni if n rolling arcnt of the particu 

if there was any complaint against any Assistant Returning 
lar narty so likes . He had given Form - 16 to the Presiding 

Officer it was performed before him . Ho had visited the 
Officers to send the same duly Alled up after the poll. The 

counting hall. No irrcgularity had been committed m the 
Presiding Officers huells to submit diary containing diffe 

counting of the ballot papers . All the rules and instruc 

tions with respect to the counting of the ballot papers had 
rent columns regarding the details of the polling. The duiry 
contained the number of total votes issued and polled at & 

heen strictly followed . 
particular hooth . The Presiding Officers had also to indicato 

33 . This witneys ( R . W . 12 ) has stated in his cross -exa 
in the da ry the details about any irregularly , violence , cap 

mination that the took over charge as the Distr ct Magis 
tuning sof booth , taking away of the hollot pacers etc . That 

trute, Patna, in April or May , 1983 . 
dairy Wits to he signed by the Presiding Officer . 

According to his 
There were 

knowledge the officer posted as the District Magistrate at 
more than it thousand booths in Patna Parliamentary constit 

Paina enjoys the confidence of the State Government, The 
ency . The patients were sent by the Presiding Oncers of 

Returning Onicer is the king- pin of the electoial machinery 
ench honth in separule packets. This witness could roi try 

os a particular constituency . In view of the aforcsaid posi 
about the 11:13 details of the papers which were to be sent 

tion it was his duty to be aware of all the statutory provi 
hy the Presiding Officers to hinn as the returning Officer but 

sions as well as the circulars or directions given by the Elec 
he could give the details of most of the papers. They were 

tion Commission . There & Hand -book for the Returning 
ballet poners arcount, piper seal account, counter- foils of 

Officer, containing all the instructions issued by the Elec 
the 115011 ballet paper cte . 

tion Commission of India . He had made himself familiar 
32 . The Returning Officer ( R . W . 12 ) has further stated with the instructions of the Election Commission contained in 
that the Presiding Office s hud followed the instrlictions of the Hard - hook hefore the election concerned . This instruction 
the Election Commision in sencing the packets after the relutes to the various process of election beginning with the 
closc of the polling. Diaries of the Presiding (liccts and preparation of the election programme. He had followed 
Form 16 were sent separately in sealed cover . The Offi ull the in - tructions contained in the Hand -book . He was not 
cers had been curmarked to receive the sealed ballet boxes only the Returning Oficer of " 35 Patra Parliamentary Consti 
and all the connected papers sent by the Presiding Officers tuency " , but was also Returning Officer for Barh Parliamentary 
after the costing of the votes. Strong rooms had been ( onstituency anil the 1972.75hly cortilency of the ensu ng us . 
auranged for keeping the ballot boxes anil the connected bly constituency clection . He had experience of conducting 
paper s sont by the Presiding Onicer. Receipt of the ballot election while he was posted as the Sub - divisional 
hoxes continuer till the forenoon of 25- 12 - 1984 from difl e Afagistrate at Jamul, of Gran l anchvat election He had 
rent koolhy. Mr. T . N . Jha was the incharge of the strong carried out the duties as the Returning Officer to hest ol 
Tooms and he had locked and scaled the locks of the strong his ability as set out in paragraph - i of the instructions 
lonmis . To his knowledge no candidate had madlc any re inned by the Election Commission contained in the Hand 
quest that the world fill him own seal on the lock of the look of the Returning Officer . He had called a meeting of 
strong roums, Ail the connected P ?rs alonu with the thic contesting candidates , their represcut live and the mem 
accounts of fullot papers and the Presiding Cfficers diaries bers of the political parties, as far as he remembers, prior 
were lept on the ballot boxes of a particular booths in the to holling of election . He had no srcual attachment with 
strong rooms. That is the rule and practise and accordingly the respondent Dr. C . P . Thakur. His impression was that 
i1 WIN done by the strong rooms incharge under his ilirec the ballot boxes used in the last general election were of 
lion . The was quirol to send report to the Ulection Com uniforin in size . Every ballot box contains slit . He can 
mission of India and a copy of the kimc to the Chief Elec not say the length ind width of the slit of the ballot 
toral Oliver 18 ving the pulling of more than 90cm of !sses . Afler referring to the material Fist, (ballot raper ) 
votes ut av pilniji hyothis is also about suv incident of lie ( R . W . 12 ) stated that this lind of ballot papers was 

pluring of Cir. Hip ent rip to the Election Com used in the last general clection , Counter - foils are detach 
mission oftra permining the Prodinn Officer s lary mil ! from the hallat miners when the ballot papers are issued 
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to tho voters. Ballot papers cannot be put inside the 
ballot box without being folded several times in view of 
the size of the slit of the ballot box. Ballet papers are 
signed by tho Presiding Officer before they are handed 
over to the voters for casting their votes. The Patna Par 
llamentary Constituency had becn devidod into six segments 
having separate numbers . He did not remember whether 
on tho ballot paper the segment number and booth number 
were also given . He stated that dist nguishing marks had 
boon given on ballot papers , He did not remember whether 
ho had appointed any Prameshwar Prasad us the Presiding 
Officer . He did not recognise the Signature on the ballot 
paper , marked as Material Ext . I. The material Ext. I 
contalns the booth number and assembly segment number . 
The ballot and the accessary papers sent by the Presiding 
Oficers wero received by the Strong Rooms incharge. Mr. 
T . N . Jha was the incharge of the Strong Rooms, who was 
District Welfare Officer. He did not remember as to how 
many persons or how many officers were doputed as ho 
assistants . The Returning Officer (R . W . 12 ) has further 
stated that as far as ho remembers one Deputy Collector 
with one Head Assistant and some Assistants were posted 
for each assembly constituency for the help of the strong 
rooms incharge . They had been deputed under his order. 
Ho is convorgant with the instructions of the Eloction Com 
mlesion in respect of the receiption of the ballot boxes 
and the connected papers brought by the polling party AS 
also the manner in which they were to be dealt with . The 
Officers were given a check list and they were instructed to 
gross - check the items- like the ballot boxes. Statutory and 
non-statutory packets. All the items enumerated in the 
check -l st were deposited by the polling parties and tho80 
ballot boxes and the connected papers were used to be kept 
in the strong rooms. In the strong rooms there were ono 
square for cach booths on which ballot boxes and other 
connected papers were to be kept. There were instruction 
that the statutory and non - statutory pockets were to be 
Hope on tho ballot boxes of teh boothe concern at the top 
of the ballot boxos . At that timo this aspect that these 
paper s may be required by the Election Commission for 
the purpose of information before the counting of the 
ballot papers had not occurred to him . After the ballot 
bozog and the connected papers had been kept in the strong 
rooms he had been told by the A . D . M . that the information 
may be required by the Election Commission regarding high 
percentago of votes and any othor suspicious circumstances . 
Ho was required to scrutiniso the papers sent by the Presi 
ding Officer beforo the counting of the yotes for informa 
tion of the Election Commisvion but he kacw about this 
Instruction at a later stage, Thọ scrutiny of the Presiding 
Officers diaries and ballot papers accounts could not be 
dopo at tho timo of the receipt of the ballot boxes and the 
other connected papers since it was not foasible in view of 
the large number of polling - parties arriving at the head 
quartora . Ho further stated that in view of the difficulties 
which were felt in course of the last election , the Election 
Commission revised the procedure and directed that the 
Additional copy of the Presiding Officer s diary and the 
Accounts of votes should be prepared and that copy should 
bo scrutinised after the roceipt of tho ballot boxes and 
should not be kept in the strong room . 

34. Ho (R . W . 12 ) further stated that the instructions 
contalnod in paragraph - 20 of Ext. 6 were not strictly fol 
lowed in the sense that the scrutiny was not done gimultá 
ncously as soon as the ballot boxes and the either copnected 
papers were received , but it was done at a later stage . To 
caso of repolling strong rooms had to be opened in past 
alno and to his knowledge not otherwise , Leaving out 
where the repoll had been ordered and for which he was 
concomod , there was no opening of strong room after lock . 
ing and scaling and before couating of the ballot paperg . 
Statutory rules require that the counter - foils of the ballot 
papers should be kept in a packet, which should be pro 
perly sealed by the Presiding Officers concerned . At tho 
timo of counting of votca , the Assistant Returning Officers 
and the counting Supervisor may scrutinise the counter 
fotle as per the instructions referred to and which were 
brought to his notico. Ropoll is not held uples , there is 
somo report of maltractice or samo surpicion in connection 
with , the casting of the votes. The counter- foils in usual 
course cannot be otpotted to be outside unless there are 
instances of snatctring of the bahot papers . At a particular 
3458 OT190 - - 3 


booth . He did not remember as to whether there was any 
report regarding the missing or soatching of any counter 
fou along with the ballot papers from the Presiding Officer 
of any booth . If such happenings would have taken place it 
should have been reported to him . The voters are required 
to sign on the counter -foils. About the Prosiding Officer 
ho was not sure whether there is any such provisiony or not 
under the rules and instructions. If the packets containing 
the counter- foils were to be opened before the counting of 
the ballot papers in the ballot boxes the contesting condi 
dates or their representatives had to be called . Repolling 
is done under the orders of the Election Commission . He 
was responsible for the Arrangement for ths safe custody 
of the ballot boxes after the casting of the votes, 

35 . The Returning Officer (R . W . 12 ) has further stated 
that the strong rooms werç located on both sides of 
the road which was running north to solith and the strong 
rooms has been faced with barbed wire . The distance bet 
ween the barbert gate and the nearest strong rooms was 
one furlong. He cannot say whether the locks of all the 
strong rooms were visible from the barbed gate . After refer 
ring to Ext . 1 / 2 the roturning ofhicer (RW 12 ) said that under 
hly orders Mr. W . N . Singh the Assistant Election Officer 
had passed tho order allowing the representative of son 
S . K . Sinha to remain near the strong rooms. He had not 
obtained the permission of tho Election Commission or the 
Chief Electroral Offlcer for opening the strong rooms. The 
instructions , as contained in Chanter XIIT paragraph , 14 of 
the Hand book were followed , in the serise that the represen 
tative of the petitioner, i.e . Gen . S . K . Sinha was al 
ready there . The case of other contesting candidates the afor 
said instructions were not followed . The wtipogs ( R . W . 12 ) 
further stated that the aforesaid sentence is his answer to 
the question nut by the cross- examining counsel and set an 
explanation . Gen . S . K . Sinha s representative was physically 
prosent there at the time of opening of the strong rooms. 
This information was received by him through his subordi 
nalc Mr. T . N . Jha . The strong rooms were opened in his 
absonce hut under his Instructions by the strong room , la 
charge Mr. T , N . Jha . He was not informed by Mr. T . N . 
Tha that he had told the representative of Gen . S . K . Sinha 
that he ( T . N . Sinha ) was going to open the strong rooms. 
The nrocedures provident under the rules had been followed 
in the last general olcction . After the ballot panering torn 
of from the counter foil, the same is handed over to the 
voter after taking the signature of the voter on the counter 
foil . The Presiding Officer is surroced not to allow Avotel 
to go outside the honth without inserting the ballot 
papers in tho slit of the ballot box. At the time of issue of 
ballot papers , the presiding officers fold the ballot panors 
and the voters after nutting necessary marks against a farti 
cular candidate on the ballot Daner fold in the same 
manner and nuts it inside the ballot hnx . In case any voter 
. without casting the vote goes away with the ballot paner 
it should be noted in the Presiding Officer diary . The Ageis 
tant Returning Officer had examined the Preqiding Officers 
diaries . The report, which was submitted to the elaction 
Commission , was Anally sent by me. The witness clarified that 
he had sent his own renort to the Election Commission bas 
od on the report of the Assistant Returning Officer , So far 
as he romembered there was no Instance of any voter hav 
Ing gone away with the ballot paper as recorded in the Pre 
siding Officere diaries and as reported by the Assistant Ro 
tuming Officers , Mr, T , T . Tha and his party who were in 
charge of tho strong rooms. where different from the per 
song concerned with the polling. so far as he rocollccted . 
Androulmately in 5 to 10 minutes the checking of the ballot 
parang and the maners with the check liat could have been 
done is respect of one booth . Checking of the Presiding Offi 
cers dinry normally is exnected to take about 20 to 25 minu 
tes . The Assistant Election Officer had informed him at his 
residence that the chief electoral officer had come to the 
strono mom . He had informed him on phone, The Chief ETéc 
toral nfficer had not contacted him on telephone m thie recard 
He did not rememher all to whether the Chief Electoral 
Officer lyd rung him un , and talked with him on phone in 
connection with his visit at the collectorate . The A . D . M . 
Incharge of the election had informell him after the strong 
Toome were closed that thero were instructions by the Elec 
tion Comission of India to send report thout the instances 
were there , hnd heen extraordinary percentage of poll of any 
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law practice or suspiciuous circumstances as reported in the rememoer about the details of the interview 
Presiding Oficers diaries and he told him 

held by the 
that this report piess corresponuenis Wita nim . He had met une correspondents 
WAS LO ve sent urter scum .ng the Presiaing uticers diarios who had come to meet him . He did not rememuer us to 
and wc Ouhol papers accounts . nc intornica him that both wno Locy wcie Out they were from almost all we newspapers . 
these documents were in the strong room and for that pur Many of the correspondents had come together , it was not 
pose the strong rooms would have to be opened . He guve a press contorence . The press correspondents had come to 
permission for opening we wrong room . Till wat time it nad meet mm to know that what had haplened regarding the 
Qot nas w .nd inal there was any instruction of the Elec opening of the strong rooms, Ho had explained the circums 
tion commission to send a report as stated above and the tances to the pross reporter s in which the strong rooms had 
A . L), M . Incharge had brought this to his knowicago , ADM been opencd . By way of abundant precaution ho had issued 
iacharge was the senior IAS Officer and he had deputed him that piess note just aftor meeting with the press roporters 
to Assist him (RW 12 ) in organis. ng the election ADM in so that he might not have been misquoted . He did not re 
charge had also gonc near the strong rooms to check tho memver as to who had given the press not for publication . 
progress of the deposit of the ballot boxes in the strong rooms. In the press pote he had quoted the letters of the Election 
He was in constant touch with the ADM incharge during Commission in which the directions had been given for 
that period . 

scrutiny of the Presiding Officers diaries , ballot papers 

accounts etc . In the press note he had also transcribed the 
36 , The Returning Officer (RW 12 ) has further stated that 

brief purport of the directions of the Election Commission 
he had to knowiedge that the representative of gen . S . K , 

and the relevance of the Rules, referring to the opening of 
Sinuh was also there near the strong rooms when the strong 

the statutory packets , is that it was a part of the directions 
rooms were opened but he was informed by Mi, T . N , Sha . 

of the Election Commission received by those letters , the 
To his knowledge it is not a fact that the representative of 

summary of which he had given in the press potc . There 
Gen , S . K . Sinha had gone to take mid day meal at the timo 

was no complaint with regard to the statutory packets . Ho 
when the strong rooms were opened. So far as ho remember 

did not know the signature of Gen . S . K . Sinha but ho re 
ed , he had passed an order on the file to open the strong 

membered that some complaints had been received from 
rooms. He did not remember the conversation between him 

Various cand dates. He remembered that Gen . S . K . Sinha 
and the Chef Eicctoral Officer which had taken place after 

had made complaints that some ballot papers had been found 
the arrival of the Chief Electoral Officer in the strong rooms 

outside some booth in Patna City . He asked the Assistant 
on the date of opening of the strong rooms. So far as ho 

Roturning Officer of the concerned assembly constituency to 
- tomernbered , the Chief Electoral Officer had told him that 

onquire into the matter and take necessary action . The com 
ho had arrived at the collectorate on the information received 

plaints through the letter (Ext. 1 / 3 ) were not received by 
by Gen . $ . K . Sinha regarding the opening of the strong 

the Receiving Oncer in his presence , hence he could not 
rooms in order to varify as to why the strong rooms 

day as to whother the four ballot papers were also received 
wero opened Rolocking and rescaling of the 

along with that letter by the Receiving Officer and without 
STODg rooms had not taken place in his presence. Ho did not 

looking to the ofice recordą be could not say what stops 
remember whether he had received any report regarding tbo 

were taken by him with regard to the safe custody of those 
rolocking and resealing of the strong rooms, Apart from the 

ballot papers if any . If anything would have been found 
cases of repoll there was no occasion in any cleotion , in 

missing, while he would have been incharge of the office of 
which he was concerned , where tho streng rooms were opened 

the District Magistrate and the Returning Officer in cours 
after locking and scaling after the receipt of the ballot of tho eloction , the ultimato responsibility would have been 
boxes and before counting of the ballot papers, except the hio in caro anything connected with the election would have 
present one. He could not say whether this documont (marked boon found missing. He furnished the materials for answering 
as Z for identification ) had been sent to this Court from parliamentary quoation on this subject, i. e ., relating to the 
his office . He did not remember the exact date of opening opening of the strong rooms. He said after referring to his 
of the strong rooms, He could neither except vor deny tho letter (Pxt. 1 / 16) . The materiale furnished by him with reg 
suggestion that the strong rooms were opened on 26 - 12- 1984 , poct to the parliamentary question No. C wore based on 
He had written letters to the Chief Electora ) Oncer explain tho scrutiny of papers made on 26 - 12- 1984 as also other 
ing the circumstances in which the strong rooms had been informations made available to him into the noint- of furt 
opened but cxact date he did not remember, He did not nishing that reply . In hundred two hooth , there was 90 nor 
remember as to whether he had written to the Chief Electo cent, poll rnd in two hnothg the noll was cent nor cent and 
ral Officer that the Election Commission had directed that with tanect to that he had instructions from the Election 
the ballot boxes should be kept in arranged manner in the Commielon _ whether than votes coat on thore hooths should 
strong rooms. After lapse of about four years, he could not be co nted or not. H . waites for the instruction of the 
vay anything about the contents of any lotter which he had Flertirin Commission , There were about 1277 tonths in . " 75 
written at that time. After the opening of the strong rooms Patna Parliamentary Constituency . Thero were 1186 booths 
he had written letters to the Chief Electoral Officer, outlining in Barh Parliamentary Constituency . The Election in Barh 
the , circumstances in which the strong rooms, woro opened , Parlamentary Constituency was also held on 24- 12 - 1984 . Samo 
Precised wordings of those letters he could not recall. Ho procedure was followed with respect to Barh Parliamentary 
was aware that the directions of the Election Commission Constituency , regarding receiption of the ballot boxes and 
were to scrutinise the hallot papers account, Presiding Offi for their cafe custody and that of the papers recolved , fſom 
cers diarics etc . immediately on their receipt at the strong the Presiding Officer , as followed in Patna Parliamentary 
room . Photostat copy of letter No. 494 / Elc . dated 20th Constitucncy . Rule and procedure as referred to in paragraph 
March , 1985 was written on his dictation and bears his rig 4 of his deposition were also followed in Barh Parliamentary 
nature , which is marked as Ext. 1 / 16 . The letter No. 490 / Constituency. The strong rooms for Barh Parliamentary Conr 
. Elec , dated 18th March , * 1985 (Ext.. 1 / 17) was typed on tituency were in Shrikrishna Memorial Hall , Patna . which 
hiş. dictation and bears his signature . The press note dated is also in the vicinity of the Patna Collectorate . He did come 
26 - 12 - 1984. (Ert. 1 / 1 ) was also typed on his dictation and across at some booths ballot hores in which there appeared 
hears his signature . He further stated that the aforesaid proga to be stacking of the hallot parere, le .; the hallot pancro 
note , ( Ext. 1 / 1 ) was lásued because certain gtatemente had wers placed ono upon other in a manner in which It would 
anncared in the newsbanors purporting to be by certain can not be possible if a ballot paper he dropped individually 
didates making some allegations with respect to the onching through the slit in the ballot boxes . Ho had personally found 
of the strong rooms. He did not remember the exact date the hallot paners stacked in the hallot boxes at some booth , 
on which that news had appeared in the newspapers , but at this time of counting. Such hallot papers were not counted 
17 mipht he adav after the opening of the gtrong room , under his order, Without looking into the concerned . CASO 
He did not remember the time when he had issued the prose records with respect to particular hooth regarding stacking 
- note. According to hiin , most mrobably the news regarding the of the hallot papers , he cannot say what order had been 
opening of the strong - rooms hnd annenced in the newspapers passed in appeal. Ho did not remember as to whether, any 
en 27 - 12 - 1984 . After some pause he ( R . M , 12 ) answered comnlaint - 99 contained in Ext. 1 /6 was made before , him . 
that some pres correspondents had informed him that com He knew that Mr. B . P . Singh way deputed as the central 
plaints with respect to the opening of the strong rooms had ohgerver with regard to the election to the Parliameptary 
been made available to the press for publication in the Constitutencies, including Patna Parlamentary . Contituency . 
newanarers . He further stated that correspondents of several He had stated that the Central Observor had visited several 
neweno nero had contacted him in this connection . He ad not Pandals at the time of counting of the ballot papera but he 
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did not know as to whether he had visited tho counting 
Pandals on the complaint made by Gen . S . K . Sinha or it 
WAS 1119 Uxual visit in course of observation of tho fair count 
ing of the ballot papers . He had distributed the works relating 
to the eloction amongst the diffçrent officers , allotting them 
particular work . Preparation for the conduct of the clection 
takes sufficient timo. Preparation for the couduct of th : Chuc 
tion had started more than a fortnight in advance . He did 110t 
romenuer as 10 Wiener ony, the waff of Ino Census Depart. 
ment were chvosen lor being deployed in the election of 

35 Patna Parliamentary Constituency . Ho did not remember 
the dates of the counting of the ballot papers . The staffs 
were deputed for counting of the ballot papers under his 
orders by the oilicer, who was incharge of the personnels 
and had been deputed by him . Approximately. two weeks 
ago the officer, incharge of tho personnels , might have beon 
deputed by him . He did not recollect as to wheths, Gen . 
S . K . Sinha had made a request that the counting should 
be donc under the supervision of the officers, other then tho 
cfficers of the Bihar Government, He had accompanied Shri 
B . P . Singh , the Central Observer, during his visit to tho 
counting halls. He had seen stacking of the ballot papers in 
sonic ballot boxes but at that time he was with Shri B , P . 
Singh or not. he could not say . 


Tlic District Magistrate , Sri Raj Kumar Singh ( R . W . 12 ) 
was the Relurning ulcer . The sub- divis .onal officer , Danapur, 
sub -divisional Omcer, Patna Sadar, District Development 
CommissionCr , Patia, D . U . L . R . Patna Sadar, D . C . L . R . Dana 
pur and D . D .C . cum Chief Executive Oficer , Patna were the 
six Assistant Retuin .ng vflicer. Sri T , N , Jha , Weltare Uficor , 
Patna, was ihe Officer Incharge of the Strong Koons. There 
were altogether 25 conteyting candidates. The respondent 
Dr. C . P . Thakur was the candidate of Congress - 1, Sri 
Ramavatar Shastit was the candidate of C . P . I. Sri S . K . Sinha 
was the indopendent candidate . Other contosting cand . dates 
were also independent. So far as yotes polled are concerned 
total poll was to the tune of 5 , 04, 781. The rejected vote 
was 9097. 2 , 14 , 989 votes were polled in favour of Dr. C . P . 
Thukur, the respondent, 1, 42 , 808 votes were pollod in favour 
of Sri Ramavatar Shastri and 1, 17 , 537 in favour of Sri S . K . 
Sinha the election pctitioner. Thus, margin of votes between 
the respondent and the election petitoner was 97,452 . So far 
as votes secured by other contesting candidates are concerned 
they are not very much relevant and are not being mentioned , 
It is also admitted that yotes of about 30 booths were not 
allowed to be- counted by the Returning officer awaiting th 
direction of Election Commission . But in view of the fac. 
that even if the votos of those 30 booths were counotd in 
favour of defeated candidato , the result of the election shall 
not be materially affected . Dr. C . P . Thakur was declared 
to be successful candidate . 


· 37 . The Returning Officer (R . W . 12 ) has further doposed 
that the order contained in Ext, 1 / 8 is exactly in accordanco 
with his directions. It was not his duty , as tho Returning 
Qficer, to look into the instances of booth capturiny, includ 
ing tho instances of stacking of ballot papers in the hallot 
boxes in certain booths. Thç Agsistant Retupning Officors were 
authorised to look into such matters and pass necessary order : 
He as a Returning Officer was to look into those matters 
only in Appeal, preferred against tho orders of the Assistant 
Returning Officer . Except in the case of appeal, it was not 
his business to look into such ingtancos even if that camo 
to his notice , apart from directing the Assistant Returning 
Oficer to look into the matter and pass Dece3871V orders in 
that regard . Whenever any complaint regarding the election 
was received by him that used to be passed on to the Assis 
tant Returning Officer concerned for enquiry and necessary 
orders. The ballot boxes in which ballot papers were found 
stacked , were kept apart and the ballot papers of those ballot 
boxes were not counted . Accounting with rospect to thoso 
balot boxes have also been maintined . It is not a fact that 
he of his own accord had issued the press note to be pub 
lished in the newspaper to mislead the poople . Ho did not 
rocall as to which Pandals were visited by Shri B . P . Singh , 
tho Central Observor . He had explainod the circumstances 
to the Chief Electoral Officer in writing in which the strong 
Toome had been got opened by him . He did not remember 
whether the Chief . Slectoral Omcer had forwarded his ca 
planation to the Election Commission . He did not rememhor 
whether the Election Commission had found the explanation 
for onening of the strong rooms to be unconvincing . He 
was also Returning Officer in Assembly Election , which was 
held after the parliamentary election , Ho did not remember 
as to whether he had received any instruction prior to the 
Assembly election from the Election Commkanion that the 
strong rooms in which the ballot boxes arc kont, in no caso 
shall be opened without the permission of the Election Com 
mission , prior to the counting of votes. He was not aware 
of the fact that lato Ramavatar Shastri. who We also a con 
testing candidates for " 35 -Patna Parlimentary Constituency 
had made anv complaint to the Election Commission regard . 
ins the instructions. Tt is also not correct to say that ho 
deliberately kept himself away from the strong rooms to 
case this coneclerce . There was no mapipulation or tampering 
with the hallot boxes in tho strong rooms. It is not a fact 
that the Government of the Congress party and the Chief 
Minlater were constantly in touch with him during the period 
of election to achieve the success of the ropondent. It + 18 
also not a fact that the resnondent was algo in touch with 
him during the election , The Returning officor further stated 
that it is not a fact that there was a deep conspiracy 10 
achieve success of the respondent any how , 


39. Before taking up the issues it will be appropriate to 
see the scheme and scopo .. of the Constitution of India and 
the Act relating to undoing the result pf. an election and 
declaring the election of successful candidate yoid . Artico 
329 (b ) of the Constitution of India envisages that no election 
to either House of Parliument or to the House of either 
House of tho Logislature , of a State shall be called in quog 
tion of petitions, lays down that an election petion calling 
and in such manner as may be provided for by or under 
any law made by the appropriate Legfalature , 

40 . Section 81 of the Act, which deals with the presenta 
tion of petitions, lays down that an election petition calling 
in question any election may be presented on ope or more 
of the grounds specified in sub -section ( 1 ) of sections 100 
and 101 of the Act to the High Court by any candidate 
pt such election or any elector etc . . .. .. .. . . .. . ... . .. ..So on one 
or more of the grounds specified in sub -section ( 1 ) of section 
100 of the Act an election petition has been filed in this 
case . 


Since there is no prayer in this petition that a candidate 
other than the returned candidate may be declared to have 
been electod, section 101 of the Act is not attracted . Obyl 
Quşly therefore this election petition is on the grounds spe 
cified in sub -section ( 1 ) of section 100 of the Act by a 
defeated candidate , i,c ., the petitioner . 


41. Section 100 of the Act lays down the grounds for 
declaration of election to be void , which are as follows : 


(1 ) Subject to the provisions of sub- section (2 ) if the 

High Court is of opinlon 


(a ) that on tho dato of his election a returnod candi 

date was not qualified , or was disqualified , to be 
chosen to fill tho acat under the Constitution or 
this Act or the Government of Union Territorios 

Act , 1963 ( 20 of 1963); or 
( b ) that any corrunt practice has been committed by 

a returned candidate or his election agent or by 
any other person with the consent of a returned 

candidate or his election agent ; or 
(c ) that any nomination has been improperly rejected ; 

or 
( d ) that the result of the election . In so far as _ ft 

concerns in returned candidato has been material 1.. 
affected 


38 . Here come admitted facts can he enumcrated in nider 
to cut short the matter , 

27: 11, 84 - Last date for filing nomination . 
28 - 11-84 Scritiny took place. 
24 -12-84 - -Poll held . 
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(i) by the improper acceptance of any nomination , (3 ) The appcal by a candidate or his agent or by any 
ог 

other person with the consent of a candidato or his ele tion 

agent to voto or refrain from voting for any person on the 
(ii ) by any corrupt practice committed in the into 

ground of his relig .on , race , casto community or language Of 
reas of the iclurped candidate by an agont 

the use of, or appeal to religious symbols or the use of , 
onner than his election agent, or 

of appeal to , pational symbols , such as the pational flag or 
(ü ) by the improper reception , refusal or rejection the national omulom , for the furtherance of the prospecu8 of 

Ol Quy VOCD or the reception of any vote wach the coction of that Candidato or for prejudicially attecting 
18 Yold , or 

the cleotion of any candidate : 
(iv ) by ally nun -compliace with the provisions of the Provided that po symbol allotted under this Act to a 

LoDalilucion or of this Act or of any rules or candidate shall be deemed to be a religious symbol or a 
Oider under this Act. 

national symbol for tho purpose of this Çlause , 
42 . Corrupt paucuces nave been defined in section 123 of 

( A ) The promotion of , or attempt to promote , feciings 
the ACL. Tile IQLOwing sual 0o deelued to be corrupt prac 

of enmity or hated between dierent classes of the citizens 
tices ior the purposc of this Act 

of wudia on grounds of relgion , race, Caste , Cummity or 
14 ) ørvery , that 18 to say, 

language, by a candidate or his agent or any other person 

with the consent of a candidate or his election agent for 
( A ) any gift or promiso by a candidate or his agent or the fuithorance of the prospects of the clection of that can 
Dy any vine perduns with fue concut of a candi 

didale or for prejudicially affecting the cleclou or any 
dalcu in 0 .ectiva ayçal ut any gratuication , to candidato . 
muy ptison whowdoever , Wita luc ubjec , Jacuy 

· ( 4 ) The publication by a candiadto or his agent or by 
of inducing 

any other person , with the consent of a candidate , or his 
( a ) a provil to stand or not to stand as , or to with 

cloction ayent, of any statement of fact which is false , and 
draw or not to withdraw from being a candidato 

which he cither believes to be false or does not believe to 
at an elect.on , or 

be true, in relation to the personal character or conduct of 
( b ) an elecwr to voto or refrain from yoting at an 

any andidate , or in relation to the candidature or with 
ele - tion, or as a reward to - 

drawal, of any candidate , being a statement rtasonably 

calculated to prejudice the prospects of that candidate s 
( 1) a poison for having so stood or not stood , or 

Olection . 
for having withdrawn or not having withdrawn 
his candidature , or 

( 3 ) The hiring or procuring , whether on payment or 
( ii ) an elector for having voted or refrained from 

otherwise , of any vehicle or vessel by a candidate or his 

agent or by any other porson with the consent of a candi 
voting; 

dato or his oloction agent, or tho uso of such vehiclo or 
(B ) the receipt of, or agreement to receive, any gruti vessel for the free convoyance of any cloctor ( other than 
tication , whether as a motive or a tewark 

tho candidato himselt , thc members of his family or his 

agent ) to or from any polling station provided undor section 
( a ) by a porden for standing or not standing as , or 

25 or a placo fixed under pub - section ( 1 ) of section 29 for 
for withdrawing or not withdrawing from boins , 

the poll : 
a candidatę; or 

Provided that the birta of a vehiclo or vessel by an 
( b ) by any person whomsoever for himsolf or any 

clector or by several clectors at their joint costs for the 
other person for voting or refraining from yoting, 

purpose of conveying him or them to and from any such 
or induciny or attempting to nuuco Hoy clectur 

polling station or place fixed for the poll shall not be dean 
to vote or refrain from voting , or any candidate 

od to be a corrupt practice under this clause if the vehiclo 
to withdraw or not to withdraw his candidature , 

or vessel so hlred is a vehiclo or vessel not propelled by 
Explanation . For the purpose of this clauso the torm 

mechanical powor ; 
gratulication is not restricted to pecunia y pratiqications or Provided further that the use of any public transport , 
gratifications estimatle in money and it includes all forma 

vohiclo or vossol or any tramcar or railway carriago by any 
of entertainment and all forins of oinployment for toward 

cloctor at his own cost for the purpose of going to or con 
but it does not include the payment of any expensos bona 

ing from any such poliing station or place fixed for tho 
fide incurred at or for the purpose of , any election and duly poll shall not be deomed to be a corrupt practice under this 
entered in the account of election cxpenses referied to in clause . 
Section 78 . 

Explanation . In this clauso , the expragsion vehiclo 
( 2 ) Unduo influence , that is to say , any direct or in 

Poans any vehiclo usod or capable of being used for tho 
direct interference or attempt to interfere on the part of 

purpose of road transport, whether propelled by mechanical 
the candidato or his agent, or of any other person with the 

proper or otherwise and whether used for drawing other 
consent of the candidate or hig election agent , with the freo 

vehicles or otherwise. 
exercise of any electoral right; 
Provided that , (a ) without prejudice to the generality of 

(6 ) . The incurring or authorising of expenditure in con 
the provisions of this clause any such person as is referred 

travention of section 77. 
to therein who 

( 7 ) The obtaining or procuring or abetting or attempting 
(i ) threatens any candidate or any elector, or any pet to obtain or procuro by a candidate or his agent or , , by 

son in whom a candidate or . an clector is Interest any other person with the consent of a candidato or Hilo elec 
ed , with injury of any kind including socialogtra con agont, any assistance ( othor than the glving of voto ) 
cism and tx - Communieation or expulsion from any for thio furtherance of tho prospects of that candidate s elec 
casto or community ; or 

tion from any ponon In the forvice of tho Government and 
( ) induces or attempts to Induce a candidate or an 

belonging to any of the following classes namely : 
elector to belįeve that he, or any person in whom 

( á ) gazetted officers ; 
he is loterosted , will becomo or will be rendered 
an object of div ]ne digpleasure or spiritual censure , 

(b ) stipendiary , Judges and magistrate ; 
shall be deemed to interfero with the free exercise 

(f ) members of the armed forces of the Union ; 
of the clectoral right of such candidate or clector 
within the moaning of this Clause . 

( d ) members of the police forces; 
(b ) A declaration of public policy , or a promise of pub 

(c ) cxcise officers; 
lic action , or the mere cortiso of A legal right without in 

( f) revenuo officers other than villago røvenue officers 
tent to interfere with an electoral right, shall not be dcom 

known as lambradats , malguzarg , patels, deshmukha 
ed to be interference within the meaning of this Clayso . 

or by any other name, whose dyty 19 to collect land 
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Tevonye and who are remunerated by a share of, 
or commission on , the amount of land jovenue 
colleled by them but who do not discharge any 

ponce function ; and 
( 8 ) Buco other class of persons in the service of the 

Ureyent as tuay be prescribes ; 


Provided that where any person , in service of tho Gov 
cmueol 200 belonging to any of the classes aforcvalu , in 
the alcoarge of purported discharge of his offival duty , 
rakes any arrangements or provides any facilities or uoes 
any other a - t or thing , for, to , or in relation to , any can * 
didate or bus agent or an other person acting with t .. con 
year ol the cauuuute or he election agent, ( whether by red 
son of the ollice held by the candidate or for any other 
reason ) , suh arrangements facilit . cs or at or thing shall not 
be deemed to be assistan - e for the furtherance of the pros 
pects of that candidate s election ; 


Explanation . - ( 1 ) In this section the expression agent 
iucluwag du coction agent, a poiluug ageat and any perso who 
is held to have acted as an agent in connection with the 
eleck On Wita luc consent of the candidate . 
- ( 2 ) For the purpose of clause ( 7 ), a person shall be 
decinod to assist in the furthorance of tho prospects of a 
candidate s clection if he acts as an election Agent of that 
candidato . 

( 3 ) For the purpose of clause ( 7 ) , notwithstanding any 
thing. contained in any other law , the publication in the official 
Gazette of the appointment, resigubitiou , termination of 
Service , disa99a , or removal from service of a person in 
the service of the Central Government including a person 
serving in connection wito the adininistration of a Union 
territory ) or of a Slate Government shall be conclusive 
proof 
(i) of such appointment, resignation , Lormination of 

resignaton , termnation of servce , dismissal or 

case may be, and 
(31) where the date of taking effect of such appointment 

resignation , termination of sor vico, dism sal or 
removal from service, as the case may be, ig stated 
in such publication , also of the fact tnat such person 
was appointed with effect from the said dale , or in 
the case of resignation , termination of service , dis 
missal or removal from service , such person ceased 
to be in such service with offect from the said date . 


12, 1991 / h 22, 1912 

21 
--- - -- - - - - - 

- -- --- - - - - - - - -- - - - - - --- - - -- - - - - 
has subinitted that some of the allegations put forward by 
the petitioner are covered by scction 100 ( 1 ) (b ) and (d ) (iv ). 
Thus this submissions requ re due deliberation which will be 
done at an appropriate stage. Therefore, on this account 
it cannot be said that the election petition is not main 
tainable . 

4 +, Issue Nos . (. ) anu (1 ) are uso inler rclared and , 
hcnue , they are being deal with Lugulur . uere is no 
deu . OLHO THC . 110 1110 Shouy tvom in when i110 
UHUL VUXcs, Presiung Umuurs .uy and 10m 16 etc . 
Were hups, was upeicu 49 uucgea vy Petuunet , in 

1 . 8 VUTLULUD LC Peuluon 10 gudu maintie evening 
of A uf Lecmuer , 1904, hier au mie Oalt ww . es werd 
to de orougal LV we wrong ruumns in 111 OCLUIDLO 110 
had Vasa ve ulub Hica and lound war it had been fenced all 
ALOund Waun barbed wire . There was # gde mi me souin 
tacwy rodu in no sence . He has also given acycnpuon oi 
the suung rous. ne has lumulur said that inc 140 ruyucucd. 
through a seller (EX . I ) for Aulowing no lo have a wach 
mau lounastor (no surung looms un algo to wow the 
Walciuan 0 pur in gediş 011 W OKS ut ue suong rooms. 
ho XVL Peas on as per letter aucu 25 -12 - 1904 out the 
WALIGID way gun allowed lo enter in de the gaca and , 
thereure , he cowd not drix the goals on the locus on tac 
Strong rooms. Rajesh Chandra Sinna ( W - 1 ) was the watch 
nan. ( 10 has saiu that he was assigned the duty of watch 
juan for keep ng Watch over the suong rooms from his 
evidence lappuurs that there were some ouer persuns W110 
were assigned the duty of watchidan but they have not been 
exuwintu . Another watchman was also not allowed to cnter 
inside the campus oy the Police nawaluar who was posted 
there . Somo reference has been made by this witness in 
thç deposition regulding the statements or Nandlal and other 
watchman but since Nandial and tio olher wuchinun have 
not been examined thuşe ytatements cannot go in evidence . 
The petitioner has turther stated that on 26th December , 
1984 in the afternoon he went to the District Election office 
with counting agents forms and round that all the live strong 
roolus were opened the was accompanied with his friend 
Bipin Bhari Sinha (PW - 2 ). Further details of his staromont 
in this regard I need not repcat since it has already been 
stated above . He found from para 14 of Chapter XIL of 
the hand - book for the Returning Officer that the strong 
rooms could only be opened after giving prior notice to 
the contesting candidates. S aco no notice was given to 
him there had been vio :ation of para 14 of Chapter III ot 
the Hand - book for the Returning Officer , According to too 
petitioner action of the Returning Officer was unauthorised 
And in violation of the relevant rules and orders . 

45. The respondent (RW - 1 ) has stated in this regard that 
the sealed ballot boxes and the scaled covers containing to 
papers were kept in the strong rooms in sufc custody by 
the Return ng Officer. No seal of any candidatey Or that 
Olection of his constitutency Wus put at the locks of tho 
strong rooms. Seal of the Reurning Officer was put at tlo 
locks of the strong rooms. None of the candidato or agents 
of any of the candidates were refused to put their respectivo 
scals at the locks of the strong room , He has further said 
that the Returning Officer had opened the strony room in 
compliance with certain orders of the Election Conimission of 
India . At the risk of ropetition I am again putting tho 
statement of RW - 12 which is relevant here . Raj Kumar 
Singh was the District Magistrato - cum -Roturning Officer 
and has been examined as RW - 12. In this connection he has 
stated that the strong rooms had been arranged for keeping 
the ballot boxes and the connected papers sent by the 
Presiding Officers. Receipt of the ballot boxes continued 
till the forenoon of 25- 12- 1984 from different booths, Mr. 
T . W . Jha was the incharge of the strong rooms. He had put 
seals at the lock of the strong rooms, No candidates had 
made any request to put his goal at the locks of the 

stroog roonis , All the connected papers along with accounts 
, of the ballot papers and the Presiding Officers diary wero 

kept on the ballot boxos of a particular booth in tho 
strong rooms and that is the nile and practice as well 
and accordingly it was done. He was required to send report 
to the Election Commission of India and copy of the samo 
to the Chief Electoral Officer, regarding polling of moro 

than 90 % votes at any polling booth aş algo about any 
. .. Incident of booth capturing. He sent report to the Bloction 

Commiss on after examining the Presiding Officers diary 
and Form 16 with rospect to the election in question . Ho 


43 . Now I take up jgsues for consideration , 

Issue Nos, (i) and (ii) are taken up together since they 
are ater - connected . The election petition 28 not barred by 
limitation , has been presented before an appropriate corum , 
A preliminary obicction was raised by filing a petition under 
section 89 ( 1 ), read with coction 82 of the Art by the ros 
pondent with a prayor to dismiss the cloction petition 
under section 86 ( 1 ) of the Act for non - compliance of section 
82 of the Act. This petition was considered by arder dated 
2 - 5 - 1986 and it was found that there has been no violation of 
section 82 of the Act and was rejetced . Nothing has been 
brought on the record that there has been non -compliance of 
section 117 of the Act. So far as violation of provisions 
of section 83 of the Act in concerned , it has been alleged on 
behalf of tho respondent that in absence of the material 
facts as rogards the allegations made by the petitioner in 
the election petition particularly on the fact of the result 
being materially effected being not given in the election 
petition , there is violation of the mandatory provisions of 
section 83 of the Act and on this account also the election 
petition is fit to be dismissed . But from the peruyal of 
the election petition it appears that concise statements 
of material facts on which the petitioner relies have been 
tuentioned and some particular facts are mentioned in the 
Annexure . Thus on this account it cannot be said that 
there has been violation of section 83 of the Act. The 
learned counsel appearing for the respondent Mr. K . P . 
Verma, has, however , contended that this clection petl 
tioti is not maintainable since the allegationg made by 
thopetitioner do not attract the provision of sections 
100 and 101 of the Act . On thig score also this election 
petition is fit to be dismissed . In reply , thereto learned 
counsel appearing for the potitioner, Mr. K . D . Chatterjee , 
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stored and also allow him lo alix his own goal to the doors 
and winduWg of the bu .iuings in which ballot boxe ; nave boen 
stured in addition to 60218 that may be affixed by the 
Returning vlucers . It nould also be answer out that after 
Al hie Vailo [ Doxes have been leveived and stored and 
(10 ruum 1208 been lockcd , no one should be allowed to go in 
until we muuraing of the day ixed for counung . If during 
tous inervai, 1or some reasons or other, the room has to bu 
oponeu , (ne keturn ng Officer should scud for the candidates 
or their anunorbed representatives and open le room in 
their prcsence and immediate y ancr the purpose , for which 
the room is opened is over , the candidates or thei represen 
ta [ives should aga . n be allowed to scal the door and window . 
Winchever it is necessary to open the room where the ballot 
boxey are stored, proper entries should be hade in the 
log book giving details of the persons entering the room . 
the purpose of such entry , time of entry , time of cxit, oigoi 
turo of the guards etc . 


bud received an application from Shri S . K . Sinha , the 
election petitioner 10 gilow ng ropiesentative to reman 
in front of the strong rooms and along till the ballot boxes 
were in the strong rooms which he had a lowed but he could 
not give the çxact time when the strong rooms were 
louhod and seavy were pul DeLHuse they were que uy the 
ottiver concerned , who had been deputed for the pu pose . 
The application of Suri S . M . Sinna was receivod by him on 
29 - 12 - 1984 when the suorɔge of ballot boxes 10 - 110 Strony 
room had been compleleu . The scrutiny or Form 16 and 
other connecied papers with respect to the casting of votes 
wcrc donc by the /199181ant keun. ng Ulcers who were six 
Qurber . He had not y -sited the strong ruous personally , 
Ho denied the suggestion toat the strony rooms hud been 
opeded in order 10 camper with the ballot boxes to hep A 
particular candidu . e . These allegations were aosolutcly fålse 
und incorrect. 1 here was no question of tampering with 
ballot boxes and it was never done in the strung roomy. 
Counting of 25 to 30 booths were not done since it oud bcen 
stopped by liin ur by the Assistant Returning Officer , There 
were 600 to 100 voters at one booth . ln cross examinalion 
ho has made reference to a Fand -book of the Kelurning 
Officer containing all the instructions issued by the Election 
Cominision of India . In anywer to Court s yuestion he has 
stated that there were instructions that the statutory and 
non - statutory packcts were to be kept on the ballot boxes 
of the booth concerned at the top or the ballot boxes . At 
that time this aspect that those papers may be required 
for ho purpose of information to tho Election Commission 
before the counting of the ballot papers had not occurred to 
him . After the ballot boxes and connected papers had been 
kept in the strong rooms he had been told by the A . D . M . 
that the information may be required by the Elect:ou Com 
-mission regarding hgh percentage of votos and any other 
Nuspicious circumstances. In answer to counsel s question 
110 has said that he was required to scrutinise the papers 
sent by the Presiding Officers before counting of the votes 

or information of the Election Commission but he knew about 
this instructions at a later stage. The scrutiny of the Presid 
- ing Officers diarics und baliot papers accounts could not 
be done at the time of receipt of the ballot boxes and 
the connected papers since it was not possible in v .cw of 
large number of polling party arriving at the headquarters . 
In view of the difficulties which was felt in course of the last 
election the election commission revised the procedure and 
directed that the additional copy of hc Presiding Officers 
diarics and account of votes should be prepared and that may 
- be scrutinisçd after receipt of the bullot boxes and should 
vot be kept in the strong rooms. These are the material 
facts relating to the opening of the strong rom . In 
thesc circumstances the petitioner has suspected that there 
has been malpractices including substitution of ballot boxes 
and according to him , action of the Returning Onicer and 
his staff in breaking open the seals of and entry into the 
strong rooms in which ballot boxes were stored was un 
uuthorised and in violation of relevant rules and orders and , 
Therclore , there has been infruction of instruction 14 of 
Chapter XIII of Hand -book for Returning Officer issued 
by the Election Commssion of ladin , and therefore , provision 
of the Coustitution of India has been violated. 

46 . Much has been argued about the opening of the 
strong rooms. So far as strong room is concerned its concept 
is no where found neither in the Act or in the Conduct of 
Election Rules , 1961 ( to be referred to as the Rule ) nor 
in the Hand -book for Returning Officers issued by the 
Election Commission of India . Of course sub - rule (2 ) of 
Rule 47 of the Rules provides that the Returning Officer shall 
make adequutc arrangements for the safe transport of all 
ballot boxes, packets and other connected papers and for 
their safe custody until the commencement of the counting 
of votes. Para 14 of the Hand - book deals with the safo 
custody of ballot boxes after poll. So according to the Rules 
and the guidelines given in the Hand - book for Returning 
Officer the word safe custody has been used but for the gako 
of convenience the Returning Officers call the place used for 
safc custody as strong rooms. 


47 . Thus from the aforesaid gu delincs it would appour 
that there is no bar to the opening of the strong rooms. 
Only certain formalities as ind. cated above are to be obser 
ved by the Returning Officer. So far this petit. oner in 
concerned his representative was posted near the gtrong room 
to keep watch . No other contesting candidates appear to have 
either requested to put their own seal or to allow a guard 
to be posted there on their behalf, RW - 12 has sad that 
since the agent of the petitioner was guarding near the 
strong rooms ho did not consider it necessary to inform the 
Candidate personally , Ho hag further said that he had nover 
refused to the agent of the petitioner who was there to put 
his own scal as well . The purpose for which the strong room 
was opened that has been explained by the Returning Oficer . 
I do not find any justification for not accepting the explana 
tion of the Returning Oncer for opening the strong rooms. 
Therefore , his action in opening the strong rooms cannot be 
said to be unauthorised . Taking the worst view that some of 
the instructions as contained in Clause (f ) of zuideline No. 
14 of the Hand -book for Returning Officers have not boon 
complied with , a question will arise whether it will amount 
to non - compliance with the provision of the constitution . 
The learned counsel appearing for the petitioner hag conten 
ded that since this handbook has been issued by the Election 
Commission of India it will be deemed that any direction 
contained in this handbook shall be deemed to be the provi 
sions of the Constitution . I am unable to accept this con 
tention . Article 324 of the Constitution lays down that the 
superintendence , direction and control of the preparation of 
the electoral rolls for and the conduct of all elections, to 
Parliament and to the Legislature of every Stato and 
of clections to the office of President and Vice-Prcaident 
held under this Constitution shall be vested in a Com 
mission ( referred to in this Constitution as the Electon 
Commission ). There Tg nothing in tlic Constitution that 
any direction given by the Blection Commission will have 
the same status as that of constitutional provision . Apart 
from that the handbook concerned which hus been referred to 
by the lcarned counsel appearing for the petitioner is the 
handbook for Returning Officers and on the very title page 
it is printed " for official use only " . This indicates that 
these are the internal guidelines given to the Return ng Officer 
by the Elcction Commission which will have no statutory 
force . So, any violation of the guidelines given to the 
Returning Officer by the Election Commission which will 
have no statutory force. So , any violation of the guidel pes 
laid down in the handbook can not be said to be non -com 
pliance with the provisions of the Constitution . 


The other allegation is that the directive of the olection 
commission contaiped in paragraph 20 of Appendix 2 
letter No. 646 / 84 (LNO ) deted 6 - 11 - 1984 which has been 
marked a9 Ext. 6 was not complied with whioh (nasmuch an 
whenever in any case more than 90 % poll was found the 
same should not have been allowed to be countod 10 
absence of the permission of the Election Comnission . 


Referenoc has been made by the learned counsel appearing 
for the petitioner to Clause (f) of guideline 14 of the Hand 
hook wherein it is provided that if any of the contesting 
candidates 80 desires he may be permitted to pasl an agent 
to keep wateli at the places where the ballot boxes were 


48 , From the deposition of petition (PWL1) it would 
appear that he has himself admitted that the allegations 
us mentioned above are based on the fastructions fasued 
by the Election Commission and not on the basis of 
Ww provision contained in the Representation of People Act 
and conduct of election rules. The fact which has conorged 
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from the election petition and evidence of the petitioner 

that tho directions issued by tho Election Commis 
that whatever allogations have been made by the petitioner 

sion , though binding upon the Chicf Electoral 
relating to the open ng of the strong roomy and counting 

Officers, cannot be treated as if they aro law , tho 
of the ballot papers are not başca on any provision of 

violation of which could result in the inva .idation 
the Kepresentation of People Act, or Rule or order made 

of the election , either generalıy , or spesifi - ally in 
thereunder or provig ons of the Constitution but on the 

the case of an individual." 
instruction of the Election Commission ssued to the Return 
ing Officer . Section 100 ( 1 ) ( d ) (11 ) of the Act reads Similar vịcw has been expressed relying on the aforesaid 
as follows : 

case in Election Petition no . 19 of 1985 Choudhary Jangi 

Singh vry . Sint. Sum tra Devi and another ) by the Patna High 
" That the result of the election , in so far as Court. Thus, the opening of the strong rooms and non 

it concerns a returned cand .dute , has been mate compliance or improper compliance of certain guidelines 
rially affected by any non - compl ance with the laid down in the Handbook for the Returning Officers and 
provisions of thc Constitution or of this Act or the letter (Ext . 6 ) do not come within the purview of sec 
of any rules or orders made under this Act , the tion 100 ( 1 ) ( d ) (iv ) of the Act, 
High Court shall declare the election of the 
returned candidate to be void ." 

49 . Yet another aspect of the matter is that for bringing 

the case within the purviow of section 100 ( 1 ) ( d ) (iv ) of 
It is needless to point out that challenge of any elect on the Act the petitioner has to demonstrate that tho 
ubider this Act can be made only within the purview vi result of the clection has been materially affected by such 
section 100 of the Act and not beyond . In the present case non - compliance . The petitioner has not come out with a 
it is found that the clection of the respondent has been clear card that in course of the Openung of the strong rooms 
cha lenged not on the ground of any violation of the some ballot boxes were substituted in place of other ballot 
proviy ons of the Act. It has neither been challenged for boxey in order to help tho respondent. He has merely 
violation of any order passed under the Act or provis on shown suspicion in this regard but for this there should 
of any Rule made under the Act or the provisions of the have been a positive case . There is no evidence of tamsor 
Constitution of India . The Challenge has been made on the ing with the ballot boxes as well since it has come in evi 
ground of the violation of two instructions goued by the dence that there used to be thrco scals on the ballot boies, 
Election Commission mentioned earlier , On this ground one within the ballot boxes, i.e . paper scal then another 
there is no provis on in section 100 to challenge the election . seal on the slit of the ballot boxes and 3rd seal on the 
The guideline given in the handbook and the letter referred covering of the ballot boxes. According to the evilence , 
to above may be bind ng on the Returning Officer for only one seal on the cover of a ballot box was found miss 
administrat.on purpose but the game is not binding on the ing and other scals were intact. So , in these circumstances, 
people and the candidates. In the case of Lakshma i Charan it can be not be said that the ballot boxes hud been tompored 
Sen , and others Vrs . A . K , M . Hugsa n Uzzaman and others with . 
( A . I. R . 1985 Supreme Court 1233 ) this point has been set 
at rest. It has been held as follows : 

50 . Coming back to the putting of the seal the petitioners 

grievance is that he was not allowed to put his scal. I 
" One of the questions which was clebated before find that there is no evidence that at the time of swallng 

us and to which we must now turn , is whether the look the petitioner was present there and he made re 
the directions gvep by the Election Com miesion quest to allow also to put his seal which was refused by 
to tho Chief Electoral Officers have the force the Returning Officer . Thus, it is clear from the evidenco 
of law under the Acts of 1950 and 1951. of R . W . 12 that due to some unevoidable circumstances 
There is no provision in cither of these Acts which he had to open the strong rooms. O course if the Return 
would justify the proposition that the d rections ing Officer would have been more careful he could have 
given by the Election Commission have the force Scrutinired the required papers in the very begining whilo 
of law . Election Laws are self contained codes. the strong room was being initially closed . But he has 
Onc must look to them for identifying the rights exploined the circumstances as to why he rou d not do this 
and obligations of tho partles. Whether they aro and further he was ignorant at that time that the report 
private citizens or public officials . Therefore , in would have to be sent to the Election Commision after 
the absence of provision to that offect , it would scrutiniging Pom - 16 and Precidine Officers diaries, which 
not be correct to equato with law , the directions 

he was told Inter hy the A . D . M . Regarding information to 
given by the Election Commission to the Chief 

the patt oror with rennect to the rpening of the strong room , 
Electoral Officers. The Election Commission is, the Returnior Officer ( R . W . 2 ) has categorically stated 
of course , entitled to act ex debito justitica , in tho that the agent of the petitioner was watching the strong 
sense that , it can take steps or direct that steps room , and he was informed , who, in his turn gave informa. 
be taken over and above those which it is under tion in the office of the petitioner regarding opening of 
an obligation to take under the law . It is, there the strong rooms. Another aspect is that when tho petit oner 
fore entitled to issuo directions to the Chief Elec along with the Chief Electoral Oncer visited the strong 
toral Oficers. Such directions are binding upon rooms they did not find any mischict being committed in 
the latter but their violation cannot creato rights the strong rooms cxcept that the petitioner has stated 
and obligations unknown to the election law . To that he saw papers in the hand of some officers and heard 
tako a gimple example , if the Election Commission sound of metalic boxes being removed and kopt but this 

Issues a directivo to a Chief Electoral Officer to part pay be his mere conjecture and gurmieg, Such facts 
invite loadors of political parties for moeting to require positive proof, Bonafide of the Returning Qilcer: 19 
consider their grievances pertaining to the electoral also clear from the fact that he issued a press note w th 
roll, the failure to hold nich a meeting cannot reference to the opening of the strong rooms explaining 
be equated with the failure to comply with the the position after coming across the news of opening of 
provisions of a law . Leaders of political parties the strong rooms in some newspapors. The petitioner has 
who were asked to be invited by the Election Com himself admitted that it was the duty of the Returning 
mission cannot challenge the process of election on Officer 10 ctaminc the document and shmit a report to 
the ground that the directivo jugued by the Election the Election Commission . Whatever the Returning Officer 
Commission wag yłolated by the Chlef Electoral has done he has done in discharge of his duty . 
Officer. The question is not whether the directions 
isso by the Election Commission have to be carri 

51 . According to the petitioner the strong room was 
od out by the Chief. Electoral Officers and ATO opened without securing the presence of the petitioner with 
hinding upon them . The plain angwer is that such 

some motive . The ballot papers were found to be stacked 
directions ought to be carried out. The question 

And also home botlot papers were received near Pathar -ke 
1$ whether , the faHure , on the part of Chief Elec Masjid and thus it would bo presumed that the strong room 
toral Officer to comply with the directlong Issued was opened for the purpose of helping the respondent And 
by tho Bloction Commission furnishes atiy causo for the purpose of tampering the contents of the hallot, boxes . 
- of action to Any other person , liko a voter or a The ballot papers are bigcer. In size , i.o ., in length than tho 

candidate , to complain of it., We aro of the opinion hallot boxes. So ; the ballot papers cannot be stacked - with 


whetheday 
quote123 of has subins the 
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out being folded . It has come in evidence that ballot that he saw dozen of jeep with Congress-1 flag banner 
parers ure ſolded after marking and thereafter the game is plying without any obstructions and further that polling 
inserted through the silt of the ballot boxes and thcy are was disturbed at Kånkarbagh booths, Upcodra ( W - 8 ) 
to be pushed inside the ballot boxes. The learned counsel was severely assulted at Rajendra Nagar booth , P . W . 8 . 
appearing for the petitioner has contended that it is a matter Upendra , has stated that he was polling agent at booth 20 . 
of common oxperience that the folded baliot papers are 111 at Kacamkuan , Patna, Congress- I cand .dates were cast 
carofully arranged with the help of the pushers by the ing bogus votes by impersonating other yoters . Whcp he 
polliou cílicer and if that was done it cannot be said that raised objection he was abused and aggaulted . He was takon 
there was only motive because of which the ballot paper to kadumkuan P . S . and submitted written report thero , He 
- was 50 arranged inside the box . The result sheet ( Ext. A ) was admitted us an indoor patient at PMCH v .de bed head 
Indicates that there were two cases of alleged stacking relat t chet No. 517 and discharged on 27 - 12 - 84. He suid that he 
ing to (wo booths . In one booth about 50 votes have bcen 

cannot name any Congress- I workers who were at bootu do . 
recoived by Shri Romavater Shastri and in another booth 111. In his cross- examination 
similat number of votes have been 

he has stated that he 
received by the res did not file any case before police . There is no other evi 
pondent. So even if the votes of the two booths are ignor dence on the po nt of booth capturing. Therefore , thọ allo 
- ed the result of the election will not be affected in any gation that large number of booths were captured on be 
mantor . Issue nos, ( ii ) and ( iv ) are answered accordingly , half of respondent no . 1 has not been established . This 

could have been proved casily with the help of Presiding 
52 . Ixsus no . (v ) . ---Evidence has been led on behalf of 

Officera diary but the game has not been done for the reason 
tho petitioner that olght ballot papers were found in a 
bush . 

best known to the petitioners counsel. This issue thus Ans 
There is no gurantes regarding the genuineness of 
these ballot papers. Neither the press has been examined 

wered . 
nor the printing of the ballot papers has been proved . 53 . Issuc no. (viii ) , whether respondent is guilty of 
Unless the penniness of the printing of the ballot papers is corrupt practices : I have already quoted in extenso the cor 
Lot proved it cannot be presljmed that they were the genuino rupt practices as set forth in section 123 of the Act. Thic 
ballot papers issued by the Returning Officer for the use learned counsel appearing for the respondent has submitted 
ut the poll. Beside it has not been proved by the petitioner that the allegations of the petitioner , as conained in the 
with the lielp of Form - 16 and the diaries of the Presiding clection petit on , did not attract the definition of corrupt prac 
Officer that the alleged ballot papers were connected with tices as setforth in sub -section (7 ) of section 123 of tho Aci 
any hooth . Two children said to have collocted such ballot and there is complete want of evidence on behalf of the 
papors from same booth have also not been cxamined . petitioner on this point. For bringing the operation of sec 
According to the learned counsel appearing for the reg tion 123 (7 ) of the Act, it is necessary to show a9 rogards 
pondent this is a cock and bull story . Those hallot papery obtaining or procuring the assistance of Gazetted Oficer 
could have heen taken away by any voter without casting for the furthertence of the prompectus of the election of 
vote and further that even if those ballot papers aro added 

the candidate . Nothing has been brought on the record 
to the number of voter of the petitioner the result of tho by way of evidence as regards obtaining or procuring of any 
election will not be affected . 

ass stance by the respondent of any Gazetted Officer . Neither 
53 . Issuo 10. ( vi) .- - Allegations have been made that 

any manner or any occurrence relating to the obtaining or 

precuring of ass stance has been given in the election peti 
on six hooths mentioned in the election peiltion thero han 

lion or in evidence . From the evidence no circums 
becn more than 90 per cent poll. According to the peti 

tances has been brought on the record to show the move 
tioner , there was instruction of the Election Commission 
to set apart counting of such booths till further order of 

ment, association or relation or any activity of the respon 
the Flection Commission . It has been rightly conceded on 

dent with any officer. In such a situation , the provisions of 

section 123 ( 7 ) of the Act is not at all applicable . 
behalf of the petitioner that on three booths he cecured 
more than 90 per cent votes. The further contention 1g 

56 . The learned counsel appearing for the pet tioner bys 
that this happened because he was very much popular in 

relied on the case of Mohinder Singh Gill and another ytX . 
that aren And , therefore , the voters preferred to vote with the Chief Election Commissioner , New Delhi and others 
out hoing absent. So far as the resnondent is concernci 

(AIR 1979 Supreme Court 951). This case arose out of a 
it has beci allered that high percentage of volcs ncmured 

writ petition filed in the High Court under Article 226 of 
by him was not fair and , hence , it should not have been the Constitution of India . The allegation of the wr t poti 
counted. The learned counsel aprearing for the respondent tloner was that some ballot papers which were being carried 
hag riuhtly contended that double standard in this matter from the booths were tempered and destroyed , an a result 
cannot be applied if the petitioner was popular in some grea , of which the Returning Officer as well as the observer of the 
according to the evidence and even on the admission of · Election Commission reported the matter 10 the Eloction 
the petitioner , the respondent had also been serving the Commission and the Election Commission directed ropoli ol 
constituency since lorg as a medical practitioner and his the booths . The grievance of the petitioner was that the 
contribution in the field of health waº super . So far as direction of the Election Commission was in violation on pro 
the petitioner is concemed he has admitted in his ovidonce visions of section 58 of the Act because therepoll should have 
that during the wholo tenure of service he was in Bihar been held on these booths of whch the ballor papers were 
at Ramgarh for a very short period . Thus, only high tempered or removed . The writ petition was dismissed and the 
percentage of voting is not enough in law to over -rule tho special leave petition was filed in the Supromo Court. The 
counting And after scrutinising the ballot papers accounts Supreme Court after examining all the matters held that in 
and , thc Previding Oncers diaries, the Retuming Officer view of the provisions of Article 329 of the Constitution of 
had directed to count those votes as well. Taking the worst India , the petitioner has got the remedy before the High 
view if the votes of those booths would not have been taker Court by filling an election petition after the result is declar 
taken into consideration that would not have changed the ed taking all the points he wanted to take in accordance with 
result of the election . The provisions of rule 56 of the Cno law and the special leave was dismissed with an observation 
duct of Election Rules provides that the Returning nffirer has that any observation made by the courts concerning the 
to reject or accopt the ballot Daner . Under thig Rule thero case will not be of any effect while declding the election dis 
is to provision that if there will be 90 per cent of votes pute , if apy when filed , after Anal result is over. In view of 
in n booth in favour of a márticulat candidate the Returning the aforesaid facts the afortseld decislon is not at all role 
Officer will relect the ballot parers. Similarly there is no vant for the purpose of the prosent caso . 
pro ision in thig Rule that if there will be allegation of 

57 . The learned counsel appcaring for the petitioner has 
stacking of ballot nanete the same would be reierted . Thus 

also relied on the case of S . Raghubir Singh Gill yry , S . 
there w39 00 irregularity in the count ng of votes . Issue 

Gurucharan Singh Tohra and others YAIR - 1980 Supreme 
no . ( vi) k accordingly answered , 

Court 1362 ) . This case arose out of an election of Council 
54 . fasue no ( vii ). - There is no evidence on the record constituency . The legue was relating to four postal ballot 

papers . The allegation was that the postal ballot papory in 
Hat any booth was captured on behalf of the respondent. 
or course , come witnesses have been examined on behall the post office were tempered and the first preferenco Wh45 
of tho " pethioner, Ramesh Akhąuri (PW - S ) has stated changed into scoond preference . The petitioner war defeatod 
that his arents - were not allowed to go inside on Arveral only by two. Yotes His contention was that if the four ballot 
polling booths . After protest by S . K , Sinha they were Mapefa arc counted as first . preference to him , he would be 
allowed to go inside the booth . He has further stated declared elected . In the circumstances , a question arcxe 
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before the court as to whether the ballot papers could be ins. 
pected in view of the provisions of section 94 , of the Act, 
which provides that no witness can be asked as to whom he 
had voted . On this bagis it was contended by the lawyer of 
the other side that the ballot papers could not be inspected . 
The Supremo Court interpreted after examining sccion 100 
of the Act and observed that the Courts has to give a find 
ing as regards acceptance or rejection of any ballot papers 
According to the provisions of section 101 (1 )(d )( iii ) of the 
Act and in the Court is not deciding the point as to who actu 
ally get the majority of the valld vote, the purity of election 
would not bo maintained . On the other hand the Court bold 
that maintenance of secrecy for free and fair clection is 
nccessary . Hence in vlow of the provisions of section 94 . 
read with section 100 , of the Act it was concluded that 
though free and fair election is necessary , still the purity of 
the election has to he maintalged as provided under section 
100 of the Act. 


T. 9 . 2. - -fafea IITIT 1990 FT 
fufen 910 5432 AT 5424 ( fr ) # 
ATTA # 3974 FUTTATTI # arte 6 - 1 2- 908 
HTC HT 14 afarrfetta afufth , 1951 ( 1951 
+ T 43) TTT 116 ( 1 ) JHCUT # * GTET 
Firen at 

संलग्न प्रादेश अंग्रेजी में छापें हैं । 


[H . 82/944 -2164 AHT/ 23-89- 90). 

TRT , 
2 . t. , et afera 


New Delhi, the 31st Decomber , 1990 


O .N . 2. - In pursuance of Section 116 -C of the Repre 
sentation of the People Act, 1951 (43 vf 1951) , the Election 
Commission hereby publishes the order of the Supreme 
Court of India dated 6 - 12 -90 in Civil Appeal Nos . 3423 & 
5424 (NCE ) of 1990 , 


58 . In none of the aforesaid cases, it has been decided that 
the election can be set asido even beyond the provisions of 
section 100 of the Act . No doubt the purity of the election 
Is of paramount consideration as argued by the learned 
counsel for the petitioner, but that purity of the election has 
to be tested within the four corners of law . Provisions have 
been laid down in the Act and Rulos made thereunder and 
by issue of orders to insuro the purity of the election . Thus 
the corrupt practices as allogod against the respondent have 
also not been established . 


IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

INTERLOCUTORY APPLICATION NO . 2 
(Application for Stay with a prayer for an ex -parle Order ) 


IN 


59 . Ispuc no . ( 1x ) According to the petitioner s case res 
pondent, who was a doctor, was # Government servant at 
the time of filiog nomination and therefore he was not valid 
ly nominated , Respondent, who hag examined himself as 
R . W . 1, has stated that he had resigned from the Govern 
ment service before filing the nomination , which had already 
been accepted . There is nothing on the record to controvert 
this aspect on behalf of the petitioner. In these circums 
tances it has to be held that the respondent was validly nomi 
nated . 


Civil Appeals Nos. 5423 & 5424 (NCE ) of 1990 

( Appeals US 116 - A of the Representatio1 of the People 
Act 1951 from the Judgment und Orders dated the 7th 
November , 1990 of the High Court of Gauhati in Rocrimina 
tion Petition No . 18 of 1989 in Election Petition No . 23 of 
1989 ). 


Shri Amrit Lal Basumatari, 
49, North Avenue, New Delhi 

--...Appellant in both the 

Appeals abovementioned 
Versus 


60 . So far as issue nos. (x ) and (xi) are concerned , which 
relate to the striking of certain paragraphs of the election 
petition on the grounds as mentioned in these issues, I do not 
propose to record any finding with respect to them in view 
of my findings regarding other issues on the basis of which 
this clection petition has lo fail . 


1. Shri Abdul Muhib Mazumdar , 
73 . Old MLA Hosted , PO Dispur, 
Distt. Kamrup, Guwahati- 6 (Assam ). 
2 . Shri Hiteswar Saikia , PO Dispur, 
Guwahati -6 ( Assam ) . 
3 . Shri David Ledger, PO Barpeta Road , 
Distt. Barpeta (Assam ). 

. . . Respondents in both the 

Appcols above -mentioned . 

6th December , 1990 


61 . In view of my findings with respect to the different 
issues in the case, I do not find any merit in this cloction 
petition . This election petition is accordingly dismssed . In 
the crcumstances of the case , the parties shall bear their own 
costs , 


62 . Let the substance of the decision bc communicated to 
the Election Commission and the Speaker of the Lok Sabha 
immediately and let an authenticated copy of thc decision 
be sent to the Election Commission as soon as possiblc. 
Patna High Court, 


CORAM : 
Ilon ble Mr. Justice K . N , Singh . 

Hon ble Mr. Justice N . D . Ojha. 
For the Appellant : 
Mr. K . K . Venugopal, Senior Advocate , ( M . S . Lira 

Goswami & M . D , N , Mishra , Advocates with him ) 
No. 2 
For the Respondents 

Mt. 1. M . Sloghvi, Senior Advocate . 
(M / s. S. K . Nandy & S. Banerjce , Advocates with him ). 


BINODANAND SINGH , Judge 


The 2016 April, 1990 . 


[No, 82|BR |(285) 901 

. . . By Order 
BABU RAM , Under Secs . 


3458 GI|904 
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The application for stay above -mentioned being called on titled to participate in the proceedings or cxercise his right 
for bearing before this Court on the 6th day of December , to vote or draw any remuneration. 
1990 . Upon hearing Counsel for the appearing partics herein . 
THIS COURT DOTH ORDER 

And this Court doth further order that this order be punc 

tually observed and carried into execution by all concerned . 
1 . That pending the hearing and final disposal by this 
Court of the application for stay above -mentioned after notice 
the operation of the Orders dated the 7th November, 1990 of 

Witness the Hon ble Shri Ranganath Migra , Chief Justice 
the Gauhati High Court pagsod in Election Petition No . 23 

of India at the Supreme Court, New Delhi dated this the 
of 1989 and in Recrimination Petition No. 18 of 1989 in 

6th day of December, 1990 . 
Election Petition No . 23 of 1989 setting aside the appellantin 
election and declaring the Respondent No . 2 ag duly elected 

A . L . JAIN , Duty Registrar 
member of the Rajya Sabha be and is hereby stayed ; 

{No. 82|AS -RS /23189 -90 ] 

By Order , 
( 2 ) That the appellant herein is permitted to attend the 
Rajya Sabha and sign the Register but he shall not be en 

K , P. G . KUTTY , Secy . 
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